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[1] This is a complaint brought in terms of section 14 1 ofthe Judicial Service 

Commission Act 9 of 1994 (the Act) by Advocate Anthony Brink (the 

complainant) against retired Judge Basheer Waglay (the respondent), a former 

Judge President of the Labour Court and the Labour Appeal Court. 

[2] The complaint was lodged with the Acting Chairperson of the Judicial 

Conduct Committee (the Committee), Deputy Chief Justice Zondo (as he then 

was), who designated Judge Goliath to investigate the complaint against the 

respondent in terms of section 172 of the Act. 

[3] For the purposes of this ruling, a brief history of the complaint will suffice. 

The complainant applied for a position as Senior Litigator at Legal Aid South 

Africa (LASA). In November 2009, he was selected and recommended for the 

position. However, his permanent appointment was never confirmed. Protracted 

litigation ensued, culminating in an application in the Labour Comt in which the 

1 Section 14 of the Act provides: 
(I) 
(2) 
(3) 
(4) The grounds upon which any complaint against a judge may be lodged, are any one or more of the following: 

(a) Incapacity giving rise to a judge's inability to perform the functions of judicial office in accordance with 
prevailing standards, or gross incompetence, or gross misconduct, as envisaged in section 177(1 )(a) of 
the Constitution; 

(b) Any wilful or grossly negligent breach of the Code of Judicial Conduct referred to in section 12, 
including any failure to comply with any regulation referred to in section 13(5); 

(c) Accepting, holding or performing any office of profit or receiving any fees, emoluments or 
remuneration or allowances in contravention of section I I ; 

(d) Any wilful or grossly negligent failure to comply with any remedial step, contemplated in section 17(8), 
imposed in terms of this Act; and 

(e) Any other wilful or grossly negligent conduct, other than conduct contemplated in paragraph (a) to (d), 
that is incompatible with or unbecoming the holding of judicial office, including any conduct that is 
prejudicial to the independence, impmt iality, dignity, accessibility, efficiency or effecti veness of the 
courts.' 

2 Section 17 of the Act provides: 
' (I) lf-

(a) the Chairperson is satisfied that, in the event of a valid complaint being established, the appropriate 
remedial action will be limited to one or more of the steps envisaged in subsection (8); or 

(b) a complaint is referred to the Chairperson in terms of section 15( I )(b) or section 16( 4)( a), or section 
18( 4)(a)(ii) , the Chairperson or a member of the Committee designated by the Chairperson must 
inquire into the complaint in order to determine the merits of the complaint. 



complainant claimed, inter alia, that he had been discriminated against on 

political grounds and that his appointment had been irregularly abmted. His 

application was dismissed by the Labour Court. Dissatisfied with the outcome, 

he petitioned the Labour Appeal CoUtt. The Petition was dismissed by the 

respondent, Davis J and Sutherland J. The complainant subsequently lodged a 

complaint with the Judicial Conduct Committee. 

[4] Having been appointed by the Acting Chairperson, Judge Zondo, to 

investigate the complaint, Judge Goliath considered the matter and found that the 

crux of the complaint against the respondent related to the circumstances 

surrounding the determination of the petition by the appeal coUtt judges. She 

concluded as follows: 

' [13) I am sati sfied that there is no evidence of any irregular or improper 

conduct by Waglay JP in the handling of the complainant's petition. It is 

therefore my considered view that the complaint lacks substance and falls to be 

dismissed. ' 

Judge Goliath thereafter dismissed the complaint in terms of section 15(2)(dl of 

the Act. 

[5] Aggrieved by Judge Goliath's decision in the section 17 inquiry, the 

complainant lodged an appeal. The appeal was considered by the Committee. As 

it was unclear in what capacity the Designated Judge had taken the decision to 

dismiss the complaint in terms of section 15(2)(d) of the Act, the Committee 

3 Section l 5(2)(d) of the Act provides: 
' (2) A complaint must be dismissed if it -

(a) .. . 
(b) .. . 
(c) .. . 
(d) is frivolous or lacking in substance; or 
(e) . . . ' 



made enquiries. In her response, Judge Goliath confirmed that she had been 

designated in terms of section 17 to investigate the complaint and that she 

dismissed the complaint 'at the first instance on one of the grounds stated m 

section 15(2)(d)', namely that it lacked substance. 

[6] In terms of the Act, a complaint is lodged with the Chairperson in terms of 

subsection 14(1)4 to be dealt with in accordance with sections 15, 16 or 17. 

However, where a complaint falls within the parameters of section 15, the 

Chairperson may designate a Head ofCoUtt to deal with the complaint, unless the 

complaint is against that Head of Court. In terms of section 15(1 )(a)S, if the 

Chairperson or the designated Head of CoUtt considers that the complaint falls 

within the grounds set out in subsection (2), he or she must dismiss the complaint. 

Thus, the prerogative to dismiss a complaint summarily under section 15(2)6 lies 

with the Chairperson or the designated Head of Court. 

[7] Regrettably, at the time Judge Goliath dismissed the complaint in terms of 

section 15(2)(d), she was not acting in either of these two capacities. This creates 

a difficulty because she was conducting a section 17 inquiry but used section 15 

as the basis for her decision. 

4 Section 14( I) of the Act provides: 
' (I) Any person may lodge a complaint about a judge with the Chairperson of the Committee.' 

5 Section l 5( l )(a) ofthe Act provides: 
' (l)(a) If the Chairperson or the Head of Court designated in terms of section 14(2) is of the view that the 

complaint fa lls within the parameters of the grounds sect out in subsection (2), he or she must dismiss 
the complaint.' 

6 Section 15(2) of the Act provides: 
' (2) A complaint must be dismissed if it -

(a) does not fall within the parameters of any of the grounds set out in section 14(4); 
(b) does not comply substantially with the provisions of section 14(3); 
(c) is solely related to the merits of a judgment or order; 
(d) is frivolous or lacking in substance; or 
(e) is hypothetical.' 



(8] The Acting Chairperson had a lready considered the complaint and referred 

it for a section 17 inquiry. Therefore, Judge Goliath's dismissal of the complaint 

in terms of section 15 was incorrect. By dismissing the complaint in terms of 

section 15(2)(d), she effectively contradicted the decision of the Acting 

Chairperson. In our view, the appeal must therefore succeed. 

(9] In terms of section 18( 4) of the Act, 'after considering an appeal in terms 

of subsection (3), the Committee must-

(a) in the case of an appeal against a dismissal of a complaint as 

contemplated in section 15( 4 )(a)-

(i) confirm the dismissal; 

(ii) set aside the dismissal and refer the complaint to the 

Chairperson for an inquiry in terms of section 17; or 

(iii) set aside the dismissal and recommend to the Commission 

that the complaint be investigated by a Tribunal in terms of 

section 19.' 

[ 1 0] Upholding the appeal means that we cannot confirm the decision of Judge 

Goliath. We have to set it aside. Since the complaint is not based on any of the 

grounds listed in section 14( 4 )(a) of the Act, we cannot recommend to the 

Commission that a Tribunal be appointed to investigate the complaint. The only 

option open to us under section 18( 4)7 is to set aside the dismissal of the complaint 

and refer it to the Chairperson for a proper inquiry to be held in terms of 

section 17. 

7 Section l 8(4)(a) of the Act provides: 
'(4) After consideration of an appeal in terms of subsection (3), the Committee must-

(a) in the case of an appeal against a dismissal of a complaint as contemplated in section l5(4 )(a)­
(i) ... 
(ii) set aside the dismissal and refer the complaint to the Chairperson or an inquiry in terms of section 

17; or 
(iii) .. .' 



[11] What necessitates this course on appeal is the failure to hold a proper 

inquiry under section 17. It will be recalled that the complaint was incorrectly 

dismissed in terms of section 15 which does not apply to a section 17 inquiry. 

[12] The following order is made: 

1. The appeal is upheld. 

2. The complaint is refened to the Chairperson for an inquiry in terms 

of section 17 of the Act. 
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