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1 Act Number 55 of 1998  
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not been concluded. I will endeavour to expedite the process in which I am 

n interest. We hope 
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ion as to whether you wish to wait 

to allow us to complete the process or whether you wish to withdraw. 

interview is not a guarantee of being appointed to the position. I think you 

should allow us to complete the process at the pace we have decided. At this 

stage it is not even clear which applicants will be considered in the second 

round or if indeed we will proceed with a second round. If we require further 

information or follow-up  

 

 

but we need to finalise the process and advise the persons interviewed of the 
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outcome. Please will you look into this and discuss with Mandi [Clark] and 
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d funding for the 2010/11 

financial year did not materialise. This had the effect of cutting our baseline 
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funding by a significant amount. It was accepted that this required a reduction 

to our staff establishment in the 2010/11 financial year in order to meet this 

shortfall. Since early this year, management has had to identify positions 

which could be frozen. In July 2010 the NOE and CEO took the decision that 

all senior litigator posts that were vacant would be immediately frozen. 

Therefore the three vacant Senior Litigator positions for Durban, 

 

 

 

the Minister did get involved and he had assisted . was in 

the mid-term adjustment ,we are on track on all components of our Business 

Plan and we are confident that we will deliver this Business Plan in this 

financial year 

report on. We do have challenges in terms of some of the funding issues like 

OSD but at the moment we are in the process of fixing it. In fact the Minister 

has been involved in that which relates to OSD Phase 1 and Phase 2 

 

 

 

the explanation furnished by me to you on 18 October remains valid and will 

be clarified and added to where possible. I, and the Legal Aid SA under my 

watch, have never sought to make any decisions regarding the Senior 

Litigator posts on any ground other than the budget constraints which you 
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collective responsibility is managing the legal services delivery programme, 

the execution of all Board strategy, policies, programmes and plans relating to 
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stments to our 2010/11 Budget 

so as to accommodate the R23 million budget shortfall of OSD phase 1. The 

primary impact of that will unfortunately have to be on service delivery at 

courts including increased delays and backlogs as a result of us reducing the 
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e organisation was also on track to achieve its objectives for the period 

under review by completing the expansion of its national footprint. This 

included the establishment of six new Justice Centres and 27 satellite offices 

in the past three years, as well as the launch of a client call centre in June 

 

 

 

 

 

  

] met with both Doj DDG 

[Deputy Director General of the Department of Justice and Constitutional 

Development], Mr Vuso Shabalala, as well as Adv Pieter du Rand, Legal Aid 

SA board member in order to clarify the position of DoJ regarding the 

outstanding OSD funding of R53.8 million for the 2010/11 budget period, as 

well as the MTEF baseline. DoJ has indicated that they do not have funds to 

cover for the R53.8 million OSD shortfall. The Executive Authority [i.e. the 
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Minister] has however in a meeting with the Legal Aid SA Board Chairperson 

expressed his wish to have Legal Aid SA service delivery maintained and that 

DoJ should make funds available to cover the OSD shortfall through the mid-

 

 

 

 my first cut of 56 practitioner posts at JCs [Justice Centres]. I have not 

looked for paralegal and admin positions at JCs yet. This amounts to a 

potential savings of R16m which is much lower than what is required. In terms 

of this cut, I have ensured that DC will not be lower than 80% coverage whilst 

RCs will not be lower than 90% coverage. If we need to find more savings 

from practitioner positions, then we will need to agree lower coverage levels 
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Emeritus Professor of 

Biochemistry, Loma Linda University School of Medicine, California, US, 

 

-term therapeutic use 

of AZT, or its use in pregnant women, because of its demonstrated toxicity 

and side effects. Unfortunately, the devastating effects of AZT emerged only 

after the final level of experiments was well underway. Your effort is a worthy 

one. I hope you succeed in convincing your government not to make AZT 

 

                                                        
2 Allister Sparks, Beyond the Miracle: Inside the New South Africa, Cape Town: Jonathan Ball, 2003, 
page 286; and Mark Gevisser, Thabo Mbeki: The Dream Deferred, Cape Town: Jonathan Ball, 2007, 
page 729. 
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example, wherever possible exclude these individuals from positions of 
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authority; deny their dissident views publicity; and take vigorous steps to 
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 funded the constitutional litigation on behalf of the Treatment Action 

Campaign to get the government to roll out anti-retrovirals to pregnant 

mothers who were HIV positive to prevent the transmission of the virus from 

mother-to-child in all state hospitals. This case is arguably one of the most 

significant impact cases as it has resulted in preventing loss of life of a large 
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others, the challenge brought by the Treatment Action Campaign in the 

Constitutional Court to make treatment available to those suffering from 

HIV/AIDS at a time when many were still questioning the link between HIV 

 

 

Dr Jonathan Fishbein MD, formerly Director of the Office 

for Policy in Clinical Research Operations, Division of AIDS, National Institute 

expertly written piece about this very dang

Andrew Herxheimer MB, FRCP, Emeritus Fellow of the UK Cochrane Centre, 

Oxford; tutor in clinical pharmacology and therapeutics at Charing Cross and 

Westminster Medical School, London University (ret.); advisor to the WHO; 

founder of Drug Therapeutics Bulletin; co-founder of the International Society 

of Drug Bulletins; and co-founder of DIPEx.org saying: 

misconceptions and misunderstandings about a new medicine caused 

a pointless, costly and toxic mess that still needs clearing up.An 
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3 as Vedalankar recorded in her follow-up letter to the DG on 13 April 2010 
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(1) No person may unfairly discriminate, directly or indirectly, against an 

employee, in any employment policy or practice, on one or more grounds, 

including race, gender, sex, pregnancy, marital status, family responsibility, 

ethnic or social origin, colour, sexual orientation, age, disability, religion, HIV 

status, conscience, belief, political opinion, culture, language and birth . 

[60] Section 6 (1) of the EEA has a resemblence to section 9 (3) of the 

Constitution Act which proves that:  

The state may not unfairly discriminate directly or indirectly against anyone 

on one or more grounds, including race, gender, sex, pregnancy, marital 

status, ethnic or social origin, colour, sexual orientation, age, disability, 

religion, conscience, belief, culture, language and birth . 

[61] 

equal treatment which he would ordinarily be entitled to4 in the processing of 

 He said that he was unfairly 

discriminated against by the respondent. Discrimination or differentiation, to 

employ a neutral descriptive term, lies at the very heart of equality 

jurisprudence in general and of the section 95 right or rights in particular6. In 

the case of South African Police Service v Solidarity obo Barnard 7 Court 

sketched out the applicable legal framework within which the principles of 

equality apply in South Africa and had the following, inter alia, to say: 

[28] Our constitutional democracy is founded on explicit values. Chief of 

these, for present purposes, are human dignity and the achievement of 

equality in a non-racial, non-sexist society under the rule of law. The foremost 

provision in our equality guarantee is that everyone is equal before the law 

and is entitled to equal protection and benefit of the law. But, unlike other 

constitutions, ours was designed to do more than record or confer formal 

equality.  

[29] At the point of transition, two decades ago, our society was divided and 

unequal along the adamant lines of race, gender and class. Beyond these 
                                                        
4 In terms of section 9 (1) of the Constitution of the Republic of South Africa Act, 1996, (the 
Constitution Act). 
55 Of the Constitution Act. 
6 See paragraph 23 in the case of Prinsloo v Van der Linde and Another 1997 (3) SA 1012 at 1024. 
7 [2014] ZACC 23 handed down on 2 September 2014. 
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plain strictures there were indeed other markers of exclusion and oppression, 

some of which our Constitution lists8. So, plainly, it has a transformative 

mission. It hopes to have us re-imagine power relations within society. In so 

many words, it enjoins us to take active steps to achieve substantive equality, 

particularly for those who were disadvantaged by past unfair discrimination. 

This was and continues to be necessary because, whilst our society has done 

well to equalise opportunities for social progress, past disadvantage still 

abounds.  

[30] Our quest to achieve equality must occur within the discipline of our 

Constitution. Measures that are directed at remedying past discrimination 

must be formulated with due care not to invade unduly the dignity of all 

concerned. We must remain vigilant that remedial measures under the 

Constitution are not an end in themselves. They are not meant to be punitive 

nor retaliatory9. Their ultimate goal is to urge us on towards a more equal and 

fair society that hopefully is non-racial, non-sexist and socially inclusive.  

[31] We must be careful that the steps taken to promote substantive equality 

do not unwittingly infringe the dignity of other individuals  especially those 

10 was stated in Fourie:  

[T]he founders committed themselves to a conception of our 

nationhood that was both very wide and very inclusive. It was because 

the majority of South Africans had experienced the humiliating legal 

effect of repressive colonial conceptions of race and gender that they 

determined that henceforth the role of the law would be different for all 

South Africans. Having themselves experienced the indignity and pain 

of legally regulated subordination, and the injustice of exclusion and 

humiliation through law, the majority committed this country to 

particularly generous constitutional protections for all South 

Africans .11   

                                                        
8 Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Others 2004 (4) SA 490 (CC); 
2004 (7) BCLR 687 (CC) at para 76. 
9 Minister of Finance and Another v Van Heerden 2004 (6) SA 121 (CC); 2004 (11) BCLR 1125 (CC) 
(Van Heerden) at para 43. 
10 Fourie and Another v Minister of Home Affairs and Others  2005 (3) SA 429 (SCA); 2005 (3) BCLR 
241 (SCA)  at para 25.  
11 Id at para 9. 
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 [62] Commenting on the steps taken to promote substantive equality, the Court 

proceeded to say that remedial measures must be implemented in a way that 

advances the position of people who have suffered past discrimination. 

Equally, such measures must not unduly invade the human dignity of those 

affected by them, if we are truly to achieve a non-racial, non-sexist and 

socially inclusive society. It pointed out that restitution measures, important as 

they are, cannot do all the work to advance social equity. A socially inclusive 

society idealised by the Constitution is a function of a good democratic state, 

for the one part, and the individual and collective agency of its citizenry, for 

the other. Our state must direct reasonable public resources to achieve 

substantive equality for full and equal enjoyment of all rights and freedoms.12 

[63] In respect of the Employment Equity Act, which the applicant relies on, the 

Court said that the mission of the Act is diverse. For now, its important objects 

are to give effect to the constitutional guarantees of equality; to eliminate 

unfair discrimination at the workplace; and to ensure implementation of 

employment equity to redress the effects of past discrimination in order to 

achieve a diverse workforce representative of our people. The Act expressly 

prohibits unfair discrimination.  

[64] As a point of diparture the present case is not one where there was evidence 

of remedial measures that had to be implemented so as to promote 

substantive equality to advance the position of people who suffered past 

discrimination. Therefore, the concessions which were made at the 

Constitutional Court on behalf of Ms Barnard13 which then shaped the nature 

of the enquiry do not, in my view, find application in the present matter. If my 

understanding of the Barnard decision of the Concourt is correct, then the 

determination of the issue at hand as well as the controlling law should still be 

the one outlined in Harksen v Lane and Others14which the Supreme Court of 

Appeal in the Barnard decision paraphrased in the following terms: 

                                                        
12 See paras 32 and 33. 
13 See para 52 of the judgment. 
14 1997 (11) BCLR 1489 (CC) 
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determine whether the conduct complained of constitutes discrimination and, 

 

 
15

 

 

                                                        
15 See Kadiaka v Amalgamated Beverage Industries (1999) 20 ILJ 373 (LC) para 34 and Germishuys 
v Upington Municipality [2001] 3 BLLR 345 (LC) at para 77. 
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16 See Reeves v Sanderson Plumbing Products Inc, 530 US 133, 140 (2000) which relied on U. S. 
Postal Serv. Bd of Governors v Aikens, 460 U. S. 711, 716 (1983). 
17 Reeves supra. 
18 See in this regard Cloete v Birch 1993 (2) PH F17 (E). 
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