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IN THE HIGH COURT OF SOUTH AFRICA 
KWAZULU-NATAL DIVISION. PIETtRMARJTZBURG 

1 

CASE NO; 1118/16P 

and 

THE INFORMAT ON OFFICER 
LEGAL AID SOUr AFRICA 

EGISTRAR OF THE HI GH COURT 
KWAZULU-N ATA L HIGH COU RT 

PIETERMARITZBU RG 

• 2020 -10- 0 8 01 

Appellant 
' 

Respondent 

I 

I RESPONDENT'S ANSWERING AFFID~ VIT IN 
RULE 49(13) APPLICATION TO WAIVE SECURITY FOR APPEAL 

I 

I, the undersign.J 

PATRICK ROBERT HUNDERMA,RK 

do hereby state u der oath that: 

1 
I 

f am a m jor male and the Chief Legal Execqtive of Legal Aid South Africa, a 
I 

national ublic entity established in terms of section 2 of the Legal Aid 

I 
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3 

2 

I 
South Afnca Act, 39 of 2014 ("Legal Aid Act") with its national head office 

located at Legal Aid House, 29 De Beer Street, Braamfontein, JohannJsburg 
I 

("Legal A1id SA"). I am duly authorised to depose this affidavit I 

I 

I am appr nted as the the Deputy Information Officer of Legal Aid in; terms 

of section 17 of the Promotion of Access to Information Act, 2 o( 2000 

['PAIA")j I am duly authorised to depose to this affidavit on behali of the 

respondent 

I 
I 

The conlnts of this affidavit fall within my personal knowledge ; xcept 

where otherwise indicated by the context, and are to the best of my 

knowled! e and belief both true and correct Where I make legal 

submissil ns, I do so on the advice of the responc,lent's legal represen~atives, 
which adL ce I believe to be true and correct ; 

I 
Where ( make legal submissions, I do so on the advice of my legal 

representatives, which advice I believe to be true and correct. 

I 
5 The app Hant applies in terms of Rule 49(13) of the Uniform Rules of Court 

to waiv his obligation to file security of the respondent's costs for the 
I 

appeal t the full bench of this Honourable Court under case ~umber 

11187 /16P. 
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6 Apart fro objecting to the application as it has not been filed in acco~dance 

with the rules of the Court and is very late, and in addition tl~at no 

condonatton application has been made to this Honourable Court, the 

:::P:e~:1nt opposes tl1c application base<\ on the substantive grou1ds set 

7 I structu e this affidavit as follows: 

7.1 

7.2 

7.3 

7.4 

irst, I provide a brief background of the matter. 

I 
I 

I 
econd, I deal with the judgment against the appellant. 

Third, I deal with 

L ccess. 

I 
the appeal and the appellant's prospects of 

I 
·ourth, I deal with the prejudice to the r.espondent and its reasons 

or opposing the application. 

7.5 ;inally, I respond to the application ad seriatim. 
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BACKGROUND 

8 The appe !ant has instituted a litany oflitigation against the responde
1
nt and 

has gone as far as making defamatory allegatiol}s against the respondent's 

9 

senior e ecutives, the former Chairperson Qf Legal Aid SA's board, ~lambo 

JP and so e Honourable Judges of the Labour Court 

The apprant has been unsuccessful In almost all of the matters agaihst the 

respondent For the sake of context, I summ~rise some of the latters 

below. 

10 The appellant has, since August 2010, filed sixte~n requests for info~ation 

in terms rf PAIA with the appellantrequesting ll)Ore than 27 0 reco1s from 

::• :::{ ::•t:: :::~::::I:::~:::::::~d:: ::.::::::~r:I~:: 
which is r urrently being appealed and in respect of which security f1r costs 

is sought by the respondent in this application. A copy of the judgerent is 

annexed hereto as" AA1". I 
l 

1 l The req ests all relate to the 2009 recruitment process for thel senior 
I 

litigator post In the Pietermarltzburg offices of the respondent, wliich the 

appellan( interviewed for but the respondep.t subsequently abando~ed the 

filling o the post due to budgetary constraints. 



5 

I 

12 The appe lant unsuccessfully challenged tl)e respondent's decision fo not 

fill the post in July 2011 at the Labour Court, Durban. His application to that 

Court, anb subsequent petition to the Labour Appeal Court ("LAC~'), for 

leave to a~peal was also dismissed in Febmary 2015. j 

I 
13 In October 201.5, the appellant brought an urgent interdict in this Court to 

I 

prevent t e respondent from taxing it'i bill of cQsts relating to the ~abour 
I 

Court act on, which was dismissed with costs on an attorney client scrle. Jn 

his appli ation, the appellant attacked the integrity of Waglay JP, one1 of the 

LAC judgL that dismissed his petition for leave to appeal, clalmin~, inter 

a/fa, that r aglay JP had "issue/d} a count.erfelt order" and had "int.endonally 

violated [the appellant's) fundamental right to due process''. 

14 The res ondents' costs in the Labour Court matter and the i.irgent 

15 

applicat1·, n were taxed in the amounts of Rl,493,729.62 and R154,085.03 

respectl lely. The respondent issued a writ of execution for the taxe~ costs 

of the Lat our Court matter but received a nu Ila bona return of servi7 from 

the sheriff based on his fuilure to pay these costs. A copy of the return is 

attached l s "AAZ". I will deal with this In further detail later in this af~davit. 

The appranrs PAIA requests form part of a larger, systematic pad:em of 

substantially similar requests that impermissibly sought to re-litigate the 
I 

i 
appellan 's non-appointment to a senior litigator position, which had been 

finally dj termined by the Labour Court and the )..AC. ; 
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16 In 2016 e appellant brought a review application to review and set aside 
I 

the respondent's decision refusing the app~llant's request made in terms of 

PAIA for L cess to the respondent's public records, under the above cited 

case numl er. 

17 Judgment in that matter was handed down by Madam Justice Poyo-Dlwati 

on 6 MaJ h 2020. The learned Judge dismissed the application with costs. 

18 On 27 Ma ch 2020 the appellant filed an application for leave to appeal. This 

applicati n was opposed by the respondent. I w)IJ deal with this in further 

detail laJ r in this affidavit 

19 On 11Jure2020, leave to appeal to the full bench of this Honourable Court 

was granlted by Madam Justice Poyo-Dlwati, having heard the application 

on the pj pers in light of the then lock-dO\Yll necessitated by the prevailing 

20 

COVI D-1 pandemic. A copy of the judgmert in the application for leave to 

appeal is attached as "AA3". 

The app, !ant In the appeal now brings this f!pplication to exonerate himself 

from providing security of costs to the respondept 
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JUDGMENT GRANTED AGAINST THE APPELi.AN'( 

21 It is imp rtant that J start of by discussing the judgement granted against 

' 
the appel ant by Madam Justice Poyo-Dlwati. I will not deal with the details 

of the ju gement, as for the purposes of this application that may be 

irrelevan ; but I will deal with some of the Cour,t's key findings against the 
I 

appellan which will be used to demonstrate why this application o4ght to 

be dismJsecl. 

1 

22 The judg ment notes and outlines the long history oflitigation between the 

parties a l d the cause of the many years of litigation; namely the ap~ellant 
not bein appointed to the position of senior litjgator at the respond~nt 

23 The !ear ed Judge found that a number of the appellant's submission~ were 

irrelevanl and defamatory and had the potential to cause irreparabl~ harm 

to the inti grity and reputation of individuals. S<;>me of the averments made 

by the aprellant have been stated as thoug~ they were proven factc;, :yet no 

determination had been made about them and they were not proven. 
I 

24 The Count found that the avennents made in the appellant's affidavit;; were 

scandalo s. vexatious and irrelevant. 

25 The app lant conceded that the purpose behind ~he PAIA applicatio°is were 
I 

to allow him to launch a rescission appl\cation of the Labour Court's 
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27 

28 

29 

a 

judgeme t against him. He believed thpt his claim was fraudulently 

dismissec due to perjury committed by some officials of the respondent 

The Cour further found that there was no ~ompelling public interest to be 

served b1 the disclosure of such information as sought in the applica'.ion. It 

found thr the appellant was going on a fis~ing expedition which was
1 
not in 

the public interest , 

The Court found that the application had no merit and it accordingly 

dismissch the application. 

The Coul also held that the scandalous and vexatious averments co11tained 

in the aprellant's affidavits were to he struck out. I note that desp'.te this 

finding, re appellant continues to repeat these .allegations with impunity, 

both in liS notice of application for leave to appeal, a copy of which is 
I 

attached marked "AA4", and his founding affidavit in this application. As 

will be atldressed, the learned Judge noted the appellant's use of offensive 

and defajmatory language in her judgment in the application for leave to 

appeal. 

I 
I submi that this judgement is telling of the behaviour of, and frivolous 

litigation brought by, the appellant. 
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30 The fact at a sitting judge has made the above statement shows that the 

31 

32 

33 

I 

appellan is accustomed to bringing frivolous applications to Court ~hich 

end up osting the respondent, a puhlic entity with limited resources, 

unnecessl ry legal expenses. 1 

On 27 Mr ch 2020 the appellant filed a voluminous 54 page application for 

leave to appeal. 

As I have indicated in the application, appellant attacks the Court anq levels 

wide-sw eping allegations of wrongdoing against it, including accusing the 

Court of }alsifying evidence, displaying manifestly defective legal rea;soning 

and persr nally attacks the learned Madam Jµ stice Poyo-Dlwati accusing her 

of bias a 1d incompetence. 

I 

The lan,uage employed by the appellant is palpably disrespectful, 1utterly 

inappro~riate and unbecoming of an officer of the Court. The app~icant's 

languag not only brings the administration of justice into disrepute but is 

defamat ry, scandalous and totally unjustified. It is further indicative of 

I 
how the ppellant litigates with impunity aqd wiJ,:hout regard for the ,dignity 

and pro esses of court. 
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34 The appe lant's application for leave to appeal adopts a shotgun approach 

taking w olescale issue with the judgment a quo and complains about each 

and eveJ finding of fact and law without specifying why these comJlaints 

justify thl full bench coming to a different qecisjon. 

35 However the mere listing or description of the Court a quo's findings sought 

to be imp 1gned and allegations that the Court erred in making such fi~dings 

is insuffi jient to set out a case before the Fl\11 Be,i~h. , 

36 At the tr·nimum, the appellant ought to have clearly and succint tly in 

concise a d unambiguous terms set out his case on appeal in accordance 

with the equirements of the Superior Courts Act 10 of 2013 ("the: Act"). 

The appe lant, however, simply failed to do so. 

37 It remal s uncertain what the appellant's case ls in the appeal and the 

respond, nt is prejudiced in having to dedicate significant resow;ces in 

discerni1g in which respects the judgment a quo is incorrect The 

respond1nt cannot be expected to answer each and every one of the 

unfound d and vague allegations levelled in the appellant's application for 

leave to ppeal. 

38 Given that all the respondent seeks at this stage is an order directing the 

appellan I provide security for its costs in the appeal, I only briefly address 
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the merits of the appellant's appeal in light of the court a quo having granted 

I 
the appel ant leave to appeal. 

39 It is my s bmission that despite leave to appeal being granted, it is highly 

40 

unlikely t at the appellant will be successful in the appeal. 

39.1 Tfe appellant's laundry list of complaints against the judgment a 

qLo fails to establish why another court wouJd be able to reach 

a other decision. 

39.2 l her appeal judgement, Madam Justice Poyo-Dlwati finds that the 

a peal is centred on the interpretation of the provisions of the PAIA 

at d if another court interprets the provisions differently, the 

a pellant would have reasonable prospects of success. 

39.3 I is respectfully submitted that no other court will interpret the 

pt ovisions differently. Such will be further argued before this 

J r nourable Court with reference to the respondents' heads of 

argument before the court a quo. In light of the above submissions 

it is my genuine belief that the appellant has no prospects of 

s ccess. 

However, 

1

as I have indicated, the inquiry ls not whether leave to appehl has 

been gra ted but rather the respondent's posiqon if security for its costs 
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were not to be granted. The respondent would be placed in the unenviable 

position of being unable to recover its legal costs even if it is successful in 

opposinJ the appeal, and an unsuccessful appeal would not discourage the 

appellan '·s endless slew of vexatious, abusive and unjustified litigation 

against the respondent I deal with this below. 

PREIUDICE SUFFERED BY THE RESPONDENT ~ND ~EASONS FOR OPPOSING 

I 

41 The resP.ondent has been severely prejudiced by the appellant over the 

years as the respondent has had to defend a number of matters brought 

against "t by the appellant. The appellant has been consistently 

unsuccc sful with his matters against the respondent The appellant is 

impecun·ous and fails to meet the respondent's costs orders against him, 

42 

Instead r oliferating further litigation against the respondent. · 

Legal Ai SA is an organ of State entrust~d with public funds to secure 

access t justice. It has a Corporate Legal Division consisting of four legal 

practitio ers (two of which are on temporary employment for specific 

project) and two candidate attorneys. Its main function includes 

prosecu ·ng litigation by and against it, and to provide legal support to all 

busines. units of Legal Aid SA, including six provinces, sixty four Local 

Offices nd sixty four Satellite Offices. In 2019/20 the Corporate Legal 

Division issued 405 debt collection summons including exchange of 
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pleading r handled 45 other general litigation matters which includes 

motion proceedings, reviewed 7 policies, prpvided 91 legal opinions/advice 

I 
and drafted/vetted 97 contracts. 

It is deal that the institution has limited capa,eity, yet the appellant has 

institute a plethora of proceedings against the respondent, including 

l 
extra-judicial legal processes. There is a large degree of similarity between 

the varioL different proceedings brought by the appellant Each and every 

I 
PAIA request submitted or litigated on relates to the appellant's non-

appoinrJent as a senior litigator of Legal Aid SA, which the LAC finally 

determ· ed against the appellant. 

NotwithJtanding these proceedings being finalised, the appellant has 

litigated r ith impunity against the respond~nt for almost ten years now. He 

continues to use PAIA requests and litigation tp harass Legal Aid SA and 

force it tl commit scarce public resources to dealing with his requests and 

the liti1 tion brought as a result thereof. Due to the nature of the litigation 

and the relief sought by the appellant, the respondent has no choice but to 

oppose and defend these matters. His conduct compels the respondent to 

unneces arily divert its already constrained resources to attend to 

vexatio Is requests and litigation, compromising the delivery of legal 

services as mandated to Legal Aid SA. 
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45 The resp ndent has repeatedly been subjected to the costs, harassment and 

46 

47 

embarrassment of unmeritorious litigation at the hands of the appellant. 

This impLes the performance of its core p\lblic functions and under.mines 

the publi interest that the functioning of the courts and the administration 

of justice,should proceed unimpeded by the clog of groundless proceedings. 

It is subTtted that any legal matter which runs for this period comes at a 

huge co~t, a cost which the appellant does not have to bear as he Is 

represen~ing himself. The respondent, a publicly funded entity, must incur 

legal feel to defend itself from an endless battery of attacks from the 

appellant The respondent has suffered. severe prejudice due to the 

vexatiou litigation of the appellant. 

As state above, the appellant admits that the purpose of the present teview 

applicatir n and the subsequent appeal is to allow the appellant to re-litigate 

the sent r litigator appointment which has already been judicially 

determined. This matter is res judicata and therefore there is little or no 

prospec I of success if the matter is brought before the Courts again. This 

will agai cost the respondent. This, I submit, is unfair to the respondent 

48 Moreove , the appellant freely resorts to abusive, defamatoroy and 

untowarl language in his litigation, and freely criticises sitting judges. 

Despite these allegations being objected to an~ struck out, the appellant 
I 
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simply persists in repeating these unproven and defamatory allegations as 

if they wLe fact with impunity. 

49 The app~llant is impecunious and unable to satisfy two cost orders 

amountinlg to about Rl.6 million but seems determined to proceed with 

further litigation against the respondent. Tl)e appellant, by his own 

admissio I, states that he is "only 'factually insolvent' to the extent that [he] 

so 

51 

can't pay !lASA 's legal bfl/s, the big one obtained b)I fraud on the court". 

Due to ilie nul/a bona returns, the respondent h,as been unable to recover 

the cost 1rders which were duly taxed by the taxing master. This means to 

date, the ' ppellant is currently indebted to the respondent 

The appe !ant further states, by his own admission, that he is unemployed 

and therJ ore has no income to service his qirrent debt and potential future 

debts. 'J'deed, the appellant admits that he has not pursued paid work so 

that he Isl "under zero financial pres!lure while working virtually full-time on 

blowing r is massive criminal corruption case". This further demonstrates 

the appellant's nonchalant attitude towards litigation and the effect that 

cost orde have against him. 

52 In fact, e appellant brought an urgent application seeking to interdict the 

trucing m ster from taxing the respondent's costs, which application was 
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dismisse with costs on an attorney and client scale, these costs are yet to 

be paid. 

53 If this is he modus operandi of the appellant, there is no justi fiable reason 

54 

55 

56 

which is fair and equitable as to why the appellant should not provide 

security. 

If the a~pellant is allowed to continue without providing security and 

become, unsuccessful on appeal, the respondent will find itself in the same 

precarious position as before. The appellant wil) simply be unable to satisfy 

a cost orr er which may be granted against him and will continue to pursue 

vexatious and ill-founded litigation against it freely with impunity. 

Once agl in the respondent will find itself facing difficulties as legal f~es will 

have to I e paid to legal prac."titioners from scarce public funds yet the costs 

will not be recoverable from the appellant Thi~ causes the respondent out 

of pockjl loss for legal fees. This ls not fair or equitable espcciall~ if the 

respond~nt is forced into a situation where it is well known that if the 

appclla jt loses, he will simply continue litigating without satisfying a 

further osts order. 

The appr llant is constantly forcing the respondent to divert much needed 

resources to attend to the appellant's vexatious litigation, correspondence 

and PArl requests, which compromise the respondent's ability to discharge 
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its statutory mandate. The respondent is m;ider severe financi~l and 

resource L nstraints as it is, this sort of litigation puts the respondent under 

further sJain. 

57 The app llant has requested a total of at least 249 records from the 

58 

responde t relating to the senior litigator posi~ion and sought to compel 

their pro uction in the Eshowe Magistrates' Court. This in itselfis excessive 

and time consuming and demonstrates the appe)tant's attitude oflitigating 

indefinitj ly. The five PAIA applications were all: 

57.1 

57.2 

57.3 

l efore the same court, being the Eshowe Magistrates' Court, before 

al reement was reached to transfer these matters to this 

Honourable Court; 

s bstantially similar in nature and scope; and 

related to the appellant's non-appointment to the senior litigator 

osition, which has been fina lly determined. 

Notwiths!tanding that the five PAIA applications were settled inter partes, 

the appel !ant persists with prosecuting them. In fact, the appellant set 

down thi applications in the Eshowe Magistrates' Court in which he seeks 

to subpoi na 13 witnesses to testify, the majority being senior managers or 

formers nior managers of Legal Aid SA based at its national office. 
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The settlement agreement entered into by the parties was always entered 

into in gLd faith and without an admission of wrongdoing on the part of 

the res pf ndent in an attempt to quell the endl~ss requests and liQgation 

brought !by the appellant Notwithstanding Legal Aid SA providing the 

appellan with an extensive amount of documentation it was never enough 
I 

and the ~ppellant proliferated further litigation by claiming Legal Aid SA 

failed to bomply with the settlement agreement 

In additi n to the Eshowe litigation, there are three review applications that 

the app llant has brought against the respondent before this Court 

(includJ g the application that is the subject of this appeal). All three 

I 
applicafons relate to the appellant seeking to enforce unjustified and 

vexatious PAlA requests that the appellant made to Legal Aid SA concerning 

the appJllant's non-appointment as a senior litigator. 

61 In the rcumstances, Legal Aid SA is not prepared to waive its right to 

security for the costs of the appeal in terms of Rule 49(13). I submit that 

this Cor t should similarly decline the appellant's application and the 

appellar should be required to provide security to Legal Aid SA as is the 

default position contemplated by Rule 49(13). I attach a notice marked 

"AAS" i terms of which the respondent will seek security for costs from the 

appella tin the sum ofR300,000. 
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AD SERIATIM RESPONSE 

62 I set out below the answer to the individual avcrments made by the 

appellan In order to avoid undue repetition, everything which I have 

already sl id above should be understooq as forming an answer to the 

contentions advanced. 

63 However I first note that the appellant has devoted a substantial portion of 

64 

his appliaation to levelling all sorts of scurrilous and unsubstantiated and 

scandaloL accusations against senior personnel at the Legal Aid SA and 

member of the judiciary. Yet, no relief is sought against these individuals 

and this 1 ourt is not enjoined to decide the merits of such accusations. The 

inclusion of these accusations is entirely irrelevant to the relief sought by 

the applr ant in his notice of motion and result in pfactual disputes not 

capable r resolution on the papers in this application. 

The accusalions are manifestly scurri!Qus and scandalous and their 

introduclion is therefore impermissibl~. The publication of these 

unfoundL allegations may reasonably cause injury to the professional 

reputati In of the parties they are directed qt. If these parties were properly 

cited an joined as parties and relief was ~)aimed against them, they would 

have bee entitled to apply for the striking-out of such offending passages. 
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72 Ad Paragraphs 14 to 16 

72.1 11egal Aid SA has received unqualified audit opinions from the 

72.2 

uditor-General for 19 consecutive years. 

r hese allegations merely serve to \~lustrate that the appellant has 

esorted to every conceivable avenue in his quest to intimidate and 

esmirch Legal Aid SA, its officials and anyone the appe11ant has a 

gripe against They are irrelevant, unsubstantiated and vexatious 

j nd should be struck out 

73 Ad Parawph 17 

73.1 IT'hese allegations are denied. 

73.2 or reasons as set out above r do not agree with the appellant's 

L erments made in this paragraph. 

73.3 t is factuaJly inaccurate to state that by granting leave to appeal, 

he Judge appreciated that a Full 8ench will certainly reverse the 

t ecision of the court a quo. Jn her leave to appeal judgement, 

!Madam Justice Poyo-Dlwati states that only if there is a different 

interpretation of the provisions of the PAJA would the appellant 
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I
ve a reasonable prospect of succ-ess. There is never any mention 

out certainty in the appeal. 

73.4 I respectfully submit that these al\~gations amount to a deliberate 

ttempt to mislead this Court and distract it from the real issue at 

and. 

74.1 he contents of these paragraphs ~re denied for reasons outlined 

74.2 

74.3 

bove In this affidavit 

rhis is not an attempt to deny the appellant his right of access to 

ustice however the appellant seeks to access the courts for a 

atter which has already been dealt with and finalised. He has 

ontinued to litigate for ten years and despite being indebted to t he 

espondent, he continues to do so with9ut any worry or distress of 

he possibility of an adverse cost order being granted against him. 

he appellant is abusing Court processes. 

he appellant has prematurely litigated matters in the past. Even 

j hen a settlement agreement had existed between the parties, he 

r cted ma/a fide and decided to litigate 01) the very same agreement 

a nyway. 
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75.1 he contents of this paragraph are denied. 

75.2 he submissions made in this paragraph are unsubstantiated 

)aims which cannot be proved or validated and must therefore be 

iscounted in their entirety and stand to be struck out. 

75.3 t is the appellant who is constantly bringing legal proceedings 

, gainst the respondent and for reasons advanced above, the 

f espon~ent has no choice but to def end the proceedings as the 

r medy sought by the applicant is simply unsustainable. The 

1 espondent is simply not in a position to appoint the appellant as 

enior litigator or any other senior litigator. 

76 Ad Paraeraph 21 

76.1 admit that Legal Aid SA unsuccess.fully applied in November 2017 

f° have the appellant declared a vexatious litigant The appellant 

pas since instituted three further review applications before this 

t ourt (including the application that is the subject of this appeal). 
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76.2 11 e matter was not abandoned but rather a settlement agreement 

J as entered into between the parti~s. The respondent entered into 

T is agreement in good fai th an~ )Nithout an admission of 

wrongdoing on its part 

76.3 ave as aforesaid, the contents of this paragraph is denied. 

77 Ad Parauraphs 22 to 23 

77.1 

77.2 

1 he appellant has presented no fa~ts in support of these 

allegations. His allegations in this regard are unsubstantiated, 

l candalous and vexatious and should be struck out 

f ave as aforesaid, these allegations are denied for the reasons as 

et out above in this affidavit. 

78 Ad Para!i:raph 24 

r deny that the applicant is entitled to the relief sought and seek an order 

dismissihg the application with costs, incluping the costs of two counsel. 

PATRJCI,{ ROBERT HUNDERMARK 
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I hereby certify hat the deponent knows and understands the contents of this 
affidavit and tha, it is to the best of the deponent's knowln both true and 
correct This affi?avit was signed and sworn to before me at '1l'ev> on this 
the f flday of OCTOBER 2020, and that the Regulations contained in Government 
Notice R.1258 ofl21July1972, as amended by R1648of19 August 1977, and as 
further amended by R1428of11July1989, having been co~plied with. 
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In the matter bet :veen: 

AN'l'HONY BRIN { 

and 

THE INFORMA'I' ON OFFICER 

LEGAL AID SOU H AFRICA 

Case No: l ll87/16P 

Appclluut 

Respondent 

NOTICE OF APPEAL 

TAKE NOTICE t!L , leave to appeal to the full bench of this court h avin g been 

granted on 11 Jun 2020, the appellant appeals the whole of the judgment of the 

Honourable Mada1 Justice Pot'tia Poyo Dlwati in the above matter, delivered on 

6 March 2020, on l 1e grounds that it's riddled with pivotal, funda mental, 

reversible errors; t wit : it repeatedly and persistently falsifies the appellant's 

evidence and conte 1tions on critical points; falsifies even the original respondent 

Mta ti's evidence a d the substituted respondent's contentions; falsifies the 

undisputed facts; fa lsies the record; relics on entirely irrelevant facts; fails to 

treat and consider 1rucially relevant facts objectively vouched by supporting 

documents; relies o incomploto and thereby distorted quotation of provisions of 

the Promotion of A cess to Information Act 2 of 2000 ('PAIA', 'the Act') 

corrupting its pmp l't; relies on incomplete and thereby distorted paraphrase of 

provisions of the Act likewise corrupting its purport; misstates, misinterpl'ets, 

and misapplies the ct; fails to properly apply the Act; states her opinion of the 



law, diametrical y opposite to whnt it actua lly is; imputes to the appellant her 

own basic confu ion as to the luw; invents a nd applies irrelevant tests for 

constit utional c11tit.lement to access public hody records not found in the Act. a nd 

at odds with it; di sregards, cont l'adicts, and deviates from judgments of the 

Constitutional cLrt, Supreme Court of Appeal, and other divisions of this COlll't, 

i.e. fails to obsm·Je stare decisis; misapplies and relies on wholly irrelevant case 

m1thority in a m· tter involving incomparably dissimila r , fundamentally 

dis tinguishable f,. cts; relies on unsound factual a nd legal premises stacked on 

each other to arrf· re at. findings t}rnt are both wrong in fact and bad in law; 

makes factua l fin ings that contradict each other; makes legal rulings that 

contradict each o her; makes up facts unsupported a nd contradicted by the 

record; mal<es ru!Lgs contradicted by facts she expressly accepted and relied 

upon; employs bro~en logic; disp lays manifestly defective legal reasoning; 

evinces palpable J. as in favour of the original responden t Mtati with whom she 

served as a fe llow nember of the Rules Board; I wantonly impugns the 

appellant's integri ·y on a point where the record, con·ectly quoted in her 

judgment clsewhele, contradicts and refutes her fa lse charge aga inst him; 

repeatedly display: her unfamiliarity with Lhe record, i.e. with the evidence 

before her ; unjusti I.ably excludes cri tica lly relevan t evidence from considerat ion; 

and generally ex hi~\ : its her profound incomprehension of and consequent inability 

to apply fast princ• Jes of constitutionol information law2 - and that all these 

gross errm·s by the earned judge sland to be corrected by t he full bench on 

appeal as her juclglent is set Miele; the law is properly applied to the undisputed 

facts; a nd the appc l ant's constit ut ionally enLrenchcd right to access the public 

body records he duJ requested is vindicated and upheld a t last. 

1 The learned jurlgc sLntud this profossioMI co1111cctio11 with Mt11Li bcrorc argument, st.nLing Riso that she 
knew Li\SA Chier Lcgul E. ecutive Putrick Hunrlernwrk, uut discounted this to the nppollunt as irre.lovnnt. 
an<l 110 reason t<J 11pproho11 Pl'ejurlice nga i111<L him in LASA's and her fornrnr colloague's fnvour. 
2 F11irly described ns 'vrry echnical' by lho du·cctor of the PAIA Unil. or the South Africnn Humnn Right.11 
Commission, for which rcn n it's '111~cess11ry to onsuro t.hat jurliciol officer:.1 had the skills lo apply it'. 
Record, p 208. 
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Because the appe l 1.1ltimately turns on the applicability of the sections of PAIA 

1·c lied on by then , eputy information officer Mtati3 to justify totally refusing the 

appellant's fus t a d second record requests as amended,1 and then the further 

sections ho raised and relied on in his answering affidavit when the appellant 

sued for access to he record he'd totaJly refused, plus a novel justification 

advanced for the rst time by LASA's counsel during argument,6 all upheld by 

the learned judge, which is to say the ca8e finally resolves on crisp legal 

quest.ions, it's con enient Lo deal with these several justifications directly. Their 

ii-relevance to Lhe ·ecords requested by lhe appellant will be addressed in Part 

One of this notice, 'tself divided into two separate treatment.s of the justifications 

advanced nnd uph .ld for refusing the appel1ant's amended6 first7 and then 

sccond8 requests, i 1 pru·agraphs 1-91 and paragraphs 92- 152. Where not akeady 

trea ted, the learne judge's persistent falsificalion of the evidence and 

argument8, and he ma ny other raclical fact1.1al mistakes misdirecting her 

judgment, will be i lenLified in Part Two in pal'agraphs 153-91. Her strike-out 

ruling and costs or ' e r will be treated in Part Three in paragraphs 192-200. All 

s tatutory sections ientioncd herein are those of PAlA, unless otherwise 

indicated. All cllips s in q1.1otation arc Lhe appellant's for relevance. 

~The originnl respondent., lvho \vtls eubstiu1led nftcr Ins resir;nntion froru I.ASA with 'The lnformution 

Oflicor'. ,Judgment, pnro l1. As noled in tho uppollonL'11 replyiJ1g nfliclnvit, Hundormnrk rnfllsed the 

11ppell1111t's PAIA requests n Mt~ti's name (Hecord, pp 215- 6, porns 2.4- 5); but for lhe purposes of this 

npponl, the 11ppollnnt will 1t 11int.uin the fiction t.hnt Mtnti refused thorn. 
4 Rm:ord, pp 35-7; 42-52; o d 68-62. 
6 The 'tnxntion' stol'y, ment oncd in paragruph 27 of the judgment, :ind uddroRSed below. 
6 Rcconl, 11p 58-62. 
1 Record, pp 31-4 1. 
6 Hcoor<I, pp 42-55. 
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PART ONE 

THE ll'!RST R EQ EST 

I. In her parag1..lih 16, the learned judge defined the issues for decision as being 

whether Mtati:!l 

erred in refusing the appHcant's requests for information on the 

basis fhat: 

(n) thl information was requested for criminal or civil proceedings 

after re commencement of those proceedings; 

(b) thl appellant's requests \vere manifestly frivolous or vexatious; 

(c) th, work involved in processing the requests would substantially 

and unreasonably divert t.hc Legal Aid's resources; 

(d) th requests fell within the exclusionary provisions under the 

Act th t protect third party information, the disclosure of which 

would rffect a person other than the body from which it was 

requcs~ed. 

The learned judge's crndely inaccurate and wrong definition of issue (cl) will be 

addressed below. 

2. 'The starting point perhaps is the Act',10 the learned judge began, and stated -

implicitly rega1·d1nglthe appellant's first request for (inter alici) LASA's legal cost 

records in relution t. (i) the appcl1ant's PAIA lit igation in the Magistrate's Court 

conceded hy LASA 1~ court, settled Hnd thereby finalised; (;;) the •ppellant's 

subsequent, still pe.

1
ding application to compel LASA's full and proper 

compliance with its rt.tlcment agreement made wit.h him; and (iii) LASA's 

9 Thc loornerl judgo incorref tly refers to him a~ 'the 1'0spondcnt' - which he wos originnlly - but, us noted in 

footnot.c 3 above, hy the l ime the case wns nrgucd he'd resigned from LASA and boan subst.ituted as 

respondent with 'The lnfor+alion Officer'. Jn her porngrnph In, t.ho learned judge wrongly LDlks of o 'aecond 
respondent'; t.here never wns ono. 
10 Judgment., para 2'1. 
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senior counsel's ce-note for his (a lleged) advice to stop the lat ter application to 

compel by applyi I g to this court have the appellant declared a vexa tious 

litigant11 - that' ome of the information related to the litigation that was 

pending in the E howe Magistrate's Comt.'12 

3. The learned judge's statemen t was formally correct but substan tially false, 

inasmuch as it in1plied that the documents requested were either (a) the subject 

of the pending litJ~ation in that coul't- absolutely false, or (b) required for use in 

that pen.ding litightion - again absolutely false. LASJ\.'s cost records for 

indefensibly oppo ing the appellan t's PAIA litigation (conceded), then 

indefensibly oppo ing his application to compel compliance with the settlement 

agreement (parti, lly conceded, by incremental release of further pledged 

i·ecords), and senir counsel's jnvoice for allegedly advising LASA as said, were 

manifestly ncit he11 the subject of t he pending application to compel nor requested 

fo r use in supportf Jf it. 13 

4. Stating 'The pr ceedings in E~howe Magistrate's Court have commenced and 

not concluded', 14 U o learned judge cited PFE lnt.ernationa.l lG as decided case 

au thority for the b sic principle la id down in section 7 of PAIA, headed 'Act not 

applying to record. requested for criminal or civil proceedings after 

commencement of lroceedings'. 

5. 'First' as the lcal·ned judge put it: 

access to information must be sought for civil or criminal 

procec lings. Second, the request must be made after the 

commr cement of civil p roceedings. And third, access to t he record 

11 Brought in Octobor 201 ', nl'gued a yoor Int.cl', 11nd quickly dismissod by this court (Vahecl .J), wiLhout 
roc1uiring the uppellnnt. (ti e respondenL in thot. r.uso) t.o nrguo. Record. pp 209-10, pnrus I .1·-2. 
I ~ J't1dgmont, porn 21. 

l3 Sec fort.her paragraph oolow. 
u Judgmonl, µura 26. 
16 Judgment., µ11ro 27. 
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01· in ormation must be providod for in another law. All three 

conditions have been met in my view. In casn, the discovery 

proc <lures and taxation constitute the laws contemplated in section 

7 (1) c) of the Act. I, therefore, agree that the Legal Aid is protected 

by section 7 (1) (c) in refusing the records. 

6. Tbe learned ju~gc eued on multiple counts. 

7. None of the cos~ records and email correspondence specified in the first. 

request aH amend cl were 'sought for civil 01· criminal proceedings'; and the 

learned judge her elf acknowledged, accepted , and indeed relied on the 

appellant's quite d'fferent express purpose in seeking these records. announced 

in his request amendment: 

I in te1. d referring to the Minister, to the Portfolio Committee, and to 

the At clitor General t.hc massive "irregular a nd fruit.less and 

wastetul expenditure" JG ••• that LASA unlawfully incurred with the 

corru~t object of obstructing my access to LASA's public L'ecords.17 

8. As the learnerl j dge put it, accepting this: 

He adl ised the Lega l Aid that he required the records so that he 

could lass them on to the Minister and Deputy Minister of Justice 

and Constitutional Development, the Portfolio Committee on 

JustiJ the Auditor General and various transparency and media 

organi ations.1s 

And again, now pos.'tively relying on the appellant's stated intentions: 

16 In the lnngungc of sectio I 53 of the Public Fin:mcc Management Act I of 1999. 
11 Record, pp 58-9. 
18 Judgment, pnrn 3. 
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The refusal is justified especially in light of t be fact that the 

app Haut made it plan in his affidavits that the information sought 

[i.e. ! he legal cost records, including counsels' fee-notes] would be 

widJJy circulated to various persons and institutions .. .19 

her own repeated correct finding as to why the appellant M ught access to the 

cost nnd email re . ords specified in his first request, which he'd openly 

announccd,20 the firs t 'condition' for the appJicability of section 7 to the 

appellant's first rbquest manifestly wAsn't met, so the request can't be and isn't 

hjL hy section 7, ahd the learned judge was wrong to hold otherwise. 

10. ln light of the learned judge's obvious fata l radical mistake about this, it 

seems superfluou. to deal with her many others. Nonetheless: 

11. 'rhe learned j t dge found 'The proceedings in E showc Magistrate's Court 

have commenced nd not concluded.'2 1 This imprecise s tatement obscured the 

fact t hat the appe llant's five PAJA applications brought in that court indeed 

concluded upon w itten settlement on 11 February 2016 when at t:ourt LASA 

agreed to hand ov r all records the appelhrnt had requested and then sued for, or 

duly certify under ectiou 23 those that don't exist.22 

12. Since no costs rder was made against the appellant. on settlement of his 

J;t;gat ion upon LAT A's capitulation at court." 'taxation'." wasn't avaHable to 

him to ascertain w mt L.i\SA spent opposing him to obstruct his access to its 

records for rcporti g to the au t horities he indicated. 

19 ,Jucl1unent., pura 32. 
20 R1•cord, pp 68-9. 

2 1 Juclgmont., pora 26. 

za J!ccord, pp J 62.-JI. The fi~nl handwritten rider abouL oblnining t he consent of the owner of any requested 
records, imiertc:d ot Hund nnurk's in!lt.a.ncc in his ignornnco of the definition of 'record' in section 1, is 

mnnifostly it're lcvon t. and ro non sc:ripto. Record, p 2 I 9, pt1rn 11 . 
2! Recore.I, p 18, pnra 48; a d p 227, para 40.1.2. 
t ·1 ,Judgment, porn 27. 
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13. Nor after LASA conceded the appollant's five PAIA applications at court on 
I 

11 February 20 lland the litigation wns finalised by settlement, were there any 

'discovery proced res'26 available to him to obtain t he cost and email records 

·u· a · hi r· 1 spec1 e m s Ist request . 

14. Even had suol 'discovery procedures' been available to access the cost. and 

email records, the documents wouldn't have been compollablo because: they were 

in no wise rcleva1~t to the appellant's PAlA claims Lo access the records he'd sued 

for in his original f ve PA!A opplications or to hi• application to compel 

compliance with the settlement agr~ement; and unlike claims to access public 

body records undel· PAIA, t.o which records the Supreme Court of Appeol has 

held requesters lille the appellant enjoy 'a gene1:al and unqualified right',26 it's 

trite that only doc ments prohably relevant to the issues in civil litigation may 

properly be requested and compelled if necessary. 

15. Ill sum, contri ry to the learned judge's radical mistake about this, 'Jn caw, 

the discovery procedures and taxat.ion'27 were not 1aws contemplated in s 7 (I) (c) 

in refusing the rec rds'.28 

16. So to quote th language used .in section 7(l)(c), 'the production of or access 

to thRt record for ti e purpose referred to in paragraph (a) [i.e. for use in 'c1·iminal 

or civil proceedings, after 'commencement'] is [nolJ provided for i11 any other 

law.' That is, Lhe le rncd judge was clearly wrong to have found that 'any other 

law' was available o the appellant to access the co!'lt and email records specified 

in hi::i first request. 

26 Ibid 

:e MEG for Roads and Pub ic Works. EC u lntarll'adc 1~uo (Pty) Ltd 200Cl(r>) SA J (SCA), pnra 8: 'Section 32 

of the ConstiLuLion confers 11pon every person a gcnornl nnd unqunlificd right of nccess to nny informntion 

held by the State nnd it.a o a ns.' 
21 Judgment, para 27. 
28 Ibid. 
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17. It's so that t lr appellant's subsequent application to compel LASA's full and 

proper complianc with its conAtitutional information transparency obligaLions 

finally undertake 1 in its settlement agreement has indeed not been concluded,29 

but as the leurne , judge accepted, and said so, the costs records requested in 

that regard were not 'sought for civil or criminal proceedings' eit her; they were 

sought for use in upport of complaints to the Minister, the Portfolio Committee 

and the Auditor- eneral about LASA's illegal, corruptly motivated squandering 

of public revenue n insupportable difatory defensive litigation to obstruct t he 

appellant's exerci c of his fundamental right of access to public records, in 

service of an exte sive corruption cover-up involving, inter alia, the commission 

of mul tiple crimes 

18. Not having ber concluded, a nd no costs order having been made yet, 

'taxation' obviously wasn't available to the appellant to ascertain what LASA 

had spen t to date n opposing his application t.o compel full and prope1· 

learned judge's d · eren t view of the matter was plainly wrong. 

19. Contrary to th . leamed judge's suggestion otherwise, it's obviously no 

justification recogn sed and allowed by PAIA for an information officer to 

respond to a requcJt for costs records with, You can have all the cost records you 

want, b1tl not now, nly later on, after they've been taxed. vVhen no costs 01·der 

ag~inst the requesti r was made. 

20. As reganls Mta i's reliance on sect.ion 45 to refuse the appellant's first 

request for cost and\email records, although the learned judge repeatedly 

insinuated it in her udgment, and especially at the end, she didn't e>..i>licitly 

uphold Mtati's speJ c charge in h is refusal notice that the appellan t made his 

request with 'frivolo s intentions', with 'the deliberate desire to vex and annoy 

29 Due t.o :i multiplicity of 11 nnoouvres by I.ASA to delny it since it was ln1tnched in micl-2016. 
Record, pp 209-13. pnru I. 
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the officials of Ler l Aid South Africa' and 'divert... [LASA's) resoul'ces',:io in 

other words to harass LASA. 

21. Instead, Lhe l rned judge based her finding that the first request was 

properly refused J nder section 45(a) because in her view, 'the Legal Aid is 

protected by s 7(l}(c) in refus ing the records'S1 and so 'In light of t he finding that 

the Legal Aid was protected by the provisions of s 7 (1) (c) of the Ad in refusing 

the request [sic], t c requests therefore become frivolous and vexi:it.ious in the 

circumstances.'32 

22. That is, the le rned judge squiwcly and exclusively based her finding that 

the appellant's firs
1
t request was 'manifestly frivolous or vexatious' and 

justifiably refused nder section 45(a)33 on her wrong premise that the Act 

doesn't apply34 tot 1e requested records because they're 'protected by the 

provisions of s 7 (1 ) (c)'. 

23. Since section 71had no appl ication to the appellant's first request, section 

45(a) (according to lhe learned judge's pa1'ticulat· legal reasoning) didn't either, 

more especially in ljl ght of the appellant's serious stated intentions in making his 

first i·equest, which intentions the learned judge accepted and relied on, namely 

to refer the cost recl rds to the several high authorities mentioned abovo. 

24. The learned ju ge also upheld Mtati's additional justification under section 

45(b) thnt 'due to it volumes' 'the processing of the information would 

suhshmtially aud uAreasonnhly divert the Legal Aid's resources',:16 having regard 

to Mtati's: 

~0 Record, pp 64--0!i. 

31 Judgmont, pnr11 27. 
32 Judgmonl, para 28. 
a& Juclgm.inl., po1·u 28. 

~~Tho heading of section 7 1ouds: 'Acl not applying to records requested for criminal or civil proceedings 
aft.e r commcncemont of p codings.' 
3~ Judjlmont, para 29. 
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25. 

acc1nt of the staff component in his depa,.tment a nd bow its 

cap1city was limited to the dclivol'y manda te of providing legal 

serv·ces to the Legal Aid. In the absence of any explanation to the 

contrary I muHL accept !\fr Mtati's version thut the processing of the 

infojmation wou ld substant ially and unreasonably divert the Legal 

. Aid', ,.esources.'" . . . . . 

In malung th' s finding, the leal'ncd .1udge mexphcnbly and irrationally 

totalJy disregai·d d and failed to consider the appellant's contrary 'explanation' 

indeed provided i his founding:l7 and replyingas affidavits, in which he 

comprehensively ddressed and refuted this Hmp justification for .tvltati's grossly 

illegal refusnl to lomply with LASA's constitutional infol'mation transparency 

obligations - boili\1g down to, We're just too bnsy ouer here to worry about 

respecti.ng /,Jw, Cor .stitution. 

26. Not only that, the learned judge also falsely claimed such 'explanation to the 

contrary' by the a · pellant didn't even exist ('In the absence of), thus falsifying 

t he record. 

27. ln sum, t he 'd tailed' multipar t 'explanation to the contraryav provided by 

the appellant, whir h the learned judge ignored - indeed falsely positively 

cl~imed didn't eve 1 exist - was that: First, the requested legal cost records are 

with in easy reach n a case file or two in LASA's corporat<~ services department 

in th~ national offi ,40 and Mtati didn't deny it in his answering affidavit. 

Second, LASA had a whole 60 days•11 to locate, copy and furnish the records to 

86 Judgment, pnrn 29. I 
31 Rerord, p 8, pnrna 1•1-l!i. 

sa R~cord, pp 26il- 4, para 153-6. 
:J9 .Jitdgmont, pa1·0 29. 

~0 Tho emnil record.~. ift.h y exist.. cnn obviously ho on:;i ly locut.-Od by running nn electronic senrch of 

LASA's cmnil server on k y scnrch terms. 
41 ~~x 1,0 11dcd by Mlnti by a furl.her 30 days from t he prescr ibed 111nxim11m 30 dnyA. Reco1·d, pp 8-9, 
pm·os 14- LS. 
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the appellan t, i.e ample time. 'l'hird, if the 'staff component in [Mtati's) 

department' was small and 'its capacity' to handle PAIA requests 'was limited', 

the culpable rcas n for this (trnutert in the appellant's replying affidavit) is that 

LASA dishonom·9ct its recorded undertaking to the PAIA Unit of the South 

African Human Rights Commission to create dedicated PAIA request handling 

capacity, after it onceded that it had repeatedly illegally and unconstitutionally 

refused to compl with the appelhmt's early PAIA requests in 2010-11 on 

mnnifestly spurio[1s shifting gl'ounds, all la t.e r abandoned." 

28. Besides ignormg lhe appellant's extensive evidence rebutting Mtati's feeble 

insufficient capac ty excuse, the learned judge furthermore misdirected herself in 

failing to consider section 22(2), which would h ave nllowed Mtati to charge the 

appellant an 'acce ·s fee', "where', in the language of that section, 'searching for 

records a nd prepa -ing them for disclosure ... would, in the opinion of the 

information office· of the body, require more thnt the hours prescribed for this 

purpose for reque ters'. 

29. The learned j\ clge moreover fa iled to consider that. incomparably greater, 

indeed truly massi e 'volumes' of l'ecords were held by other divisions of this 

court to have been duly requested, and that as compared with them the 'volume' 

of the appellan t's requests - hoth his first a nd second - was miniscule.~3 

30. Concerning th appellant's particular request for access to LASA's counsels' 

invoices for opposi g the appellant's PAIA litigi:ition in the Magistrate's Court44 

(as opposed to the ther cost a nd e mail records also sought by the uppellant)'15 -

also senior counsel' fee-note fol' his (alleged) opinion delivered that the 

appellant should b declared i:i vexatious litigant for returning to court to 

42 R<>co rd, pp 263- 4, pn1·11 .J 15'1- 5. 

" llcconi, Pi> 22'1- G, pnro 38-:l!); nnd pp 229-30, porns ·15-G. 
44 Record, p 36, item I. 
•& Record, p 36, items 2-4: p 59. items f> 1111d (l 
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demand fuU and lroper compliance with the settlement agreemcnt,40 which 

record the learner judge neglected to mention in her paragraph 4 claiming to 

summarise his J'e~uests - the learned judge totally misstated Mtati's 'third 

reason furnished f .. for 1·efusing the appellant's roquests', namely 'the 

unreasonable dis ·losure of personal information about third parties. In this 

regard, [LASA] relied on the provisions of s 36 and 37 of the Act.' 

31. First, aection{ 36 and 37 have nothing whatsoeve1· to do with protecting 

'personal informn_r on', as section I precisely irnd closely defines it. Tt,'s section 34 

that protects the' rivacy of a thfrd pnrt.y who is [a] natural person'. 

32. Second, (as the transcript of the appellant's oral argument will vouch) the 

learned judge's c1lm that 'The appellant submitted ... that those invoices 

[submitted by cou lSeJ for their services in opposing the appellant's PAIA 

litigation in the!\ agistrate's Court] now belong to the Legal Aid as they had 

been presented to ·.t for payment' is absolutely false. Contrary to the learned 

judge's falsification of his argument, the appellant 'submitted' no such thing, and 

obviously not, beij g completely inconsistent with his papers. 

33. Quite the cont ·ary, as the appellant pertinently pointed out to her in his 

replying affidavit, 1 under the definit.ion of 'record' in section 1 of PAIA, 

ownership of a rec rd is completely irrelevant. to a requester's constitutional 

entitlement to it; a d access to a record requested under section 18 must be 

granted if it's 'int le possession or unrlor the control of that public ... body' (per 

the definition) 'wh ther or not it was created by' it. 

34. Here, in falsifyl ng the applicant's actunl, totally opposite submission, the 

lea mod judge projer ted her own utter confusion, her own very wrong notion, 

40 Record, p 69, it.cm 5 . 

., Record, pp 218-21, pnr s o- 20. 
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shared with LASA a 1 d showing up elsewhere in her judgment, that a public body 

must m.vn a record fo ·it to be accessible under PAIA:18 

35. The judge's gravle confusion and ignol'ance of the law about this derives from 

LASA's misdirection of her on the point, which she avidly followed, und her 

failure to have read J nd/or understood the appellant's correction of LASA's basic 

mistake about this in his replying affidavit.49 

36. Mixing herself u again, the learned judge procHeded to falsify the 

appellant's actual poi· t, claiming it to be that. 'those [counsels'] invoices now 

belong to the Legal ~d as they had been presented for payment,'uO Again, this is 
I 

totally at odds with the appellant's case in his papers that ownership of a record 

is irrelevant under t.hl definition of'record' in section 1 of PAIA.:> 1 (And again, 

the transcript of the . Jppellant's oral m·gument will vouch that t he appellant said 

no such thing, and th t the learned judge's allegation that he did i1:1 absolutely 

false.) 

37. Yet again falsifying t he appellant's actual point made in his papers, the 

learned judge claimed that 'some of the invoices had been made available to him 

during taxation in th Labour Court.' Tn truth and .in fact, quite different from 

the hopelessly mixed tl•P point falsely jropuicd lo him by the learned judge, t he 

appellant's actua l poi1 i was that LASA had in the past repeatedly provided him 

with copies of its coun els' invoices in other matters, including for their services 

in advising L!\SA in l' gard to the handling of the appellant's first three PAIA 

requests of 2010-ll , a d later in defending his labour claim.52 

38. Contrary to the ju lge's falsification of it, the appellant's actual fu1'the r point 

was that one of the for ier and all tho latter invoices had been made available to 

48 Judgmcnl, pMa 30. 

~5 Record, p 271, poras 18'1-5. 

w Judgment, pnru 30. 

)I Record, p 219, pnru 1 J. 
bJ Record, p 221 , porn 18. 
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the appellant withou any cavilLlng by LASA about whose property they were 

(anyway irrelevant), rnd whether they allegedly contained any personal and/or 

commercial and/or cor fident.ial information envisaged by sections 36 and 37. 

3~). Contrary to the 'tarned judge's falsification of both the appellant:R evidence 

and his oral argument about this, it was never his case that any of the invoices 

he sued for had alrea~y been provided to him. Clearly LASNs counsels' invoices 

sued for in the insta1 l~ case arc~ completely different from its counsels' invoices 

for previous services, including for services prior to and in the labour litigatioI?-. 

The invoices sued for in the instant case arc for differen t services, namely those 

provided in the Magistrate's Court PAlA litigation. 

I 
40. Leaning over ba~rwards to support LASA's suppression of its counsels' 

fee-notes, t he learne, judgc then contrived to find 'there is no evidence that the 

requested invoices hare been settled by the Legal Aid and thus making them i~s 

property'.flB Not even fASA - whose head office lawyers the PAIA Unit of the 

SAHRC repeatedly iohnd and reported to be completely clueless about PAIA,51 as 

they themselves repel tedly admitted55 - made any such obviously fatuous 

argument. l 
41. \l'\' hcther an invoi has been paid by a public body or not is irrelevant to 

whether it's a 'record' withi11 the definition of section 1, and therefore accessible 

under section 18. The question of whose 'property' a requested record might be '. is 

irrelevant under the S· id definition, and, besides to the learned judge and to 

LASA's self-confessed PAIA-ignorant lawyers, it's of zero legal interest. In other 

words, contrary to the learned judge's very wrong view in this regard, a 

requested record doesj't have to be a public body's 'property' Lo be accessible 

under the Act; it me1·ely has to be 'in its possession or under its control', as all 

1 
63 Ibid. I 
51 Record, p285, parn 239; nn1p289, pnro 250. 
6~ Record, pp 286-8, pnrns 23 - 4 I. 
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the requested advocres' invoices a1·c. The learned judge evidently failed to read 

and/or undcrsta nd tr clea1· defin i tiou of 'record' in section I. . 

42. The learned Judge compotmded her fatal muddle here by concluding her 

paragraph 30 with a tream of incoherent, obfuscatory legal-sounding jargon, 

mixing herself up ye further in doing so: 'ln any event, this information is also 

p1·otected by s 7 of th Act as it relates to information pertaining l;o the litigation 

in the Eshowe Magis rate's Court.' 

43. First, section 7 d csn't 'protect' anything; it ordinarily lnn·s the use at t rial of 

reco1·ds obtained via P AlA after the commencement of a case instead of via civil 

and criminal discoveil procedures,5G unless the court nevertheless allows their 

use at trU.tl in the interests of justice.CH 

44. Second, section 7 doesn't contemplate cost vouchers requested to ascertain 

what public funds LA A irregularly, fruitlessly and wastefully sqmmdcred on 

violating the appella1 t's constitutional right to public information by 

indefensibly }lnd insupportably opposing his applicat ions in the Magistrate's 

CotU't to compel his a ccss to duly .requested but illegally and unconstitutionally 

refused records, and t 1cn finally pledged but still illegally and tmconstitutionally 

withheld records - co t records reques ted for referral to the Minister, Portfolio 

Committee and Audit , r-General in support of a complaint of irregular, fruitless 

and wasteful cxpendi t·e. 

45. Third, the fact tb{t requesled 'information ... relates to information 

pertaining to the litig~tion in the E showe Magistrate's Court' in some manner -

the cost of the litigatio~ and some email communications about it - is no basis 

recognised by section or any other section of PAIA for withholding it, and was 

66 Section 7(1). 
67 Section 7(2). 



consequently totally rrelevant to the decision of the request for it; and the 

learned judge was w!ong to find otherwise. 

46. Now here in her L dgmen t does the learned j udgc specifically den I wi lh the 

other legal cost voud ers duly requested by the appellant, enumerated in items 

2, 3, and 4 of his firs request, namely LASA's in-house and local corresponding 

nttorneys' fees, and t· ·avel and accommodation expcnsos.flS Or it.em 5, added in 

the amendment: senipr colmsel's invoice for (allegedly) advising LASA to 

ohs truct the appellal~'s corruption investigation using PAIA by having him 

declared a vexatious t tigant.5!l Nowhere in her judgment does the learned judge 

specifically deal with [the appellant's constitutional entitlement or otherwise to 

access these other re1uested cost records. Or w ith tho email records 1·equested in 

t he amendment.Go Sh~ focuses only on LASA's counsels' invoices. 

47. In her paragraph 3 1 and 32, the learned judge clearly wrongly upheld 

Mtati's additjonaJ rel ancc - in h is a nswe1·ing a ffidavit, not in his refusal noticeG1 

- on sections 36 ('Mandatory protection of commercial information of t hird 

party') a nd 37 ('Mand tory protection of certain confidential information, and 

protection of certain orer confidential inform a t i on, of third party') to refuse the 

appellant access to LASA's counsels' invoices, which she fairly called 'the 

information'. 

48. In her paragraph 1, the learned judge accurately quoted section 36(1), 

which protects from d~sclosure various categories of third party commercial 

information, but she dbesn't say what categm·y counsels' invoices foll into, in her 

learned view, th at is \ hether they contain, 'trade secrets' (per subsection (a)). 

'other financial, comm rcial [ ... ] information .. the disclosw·e of which would be 

68 Record, p 3G. 
r1.1 Record, p 59, item 6. 
oo Record, p 59, item <>. 
61 Recore! . JJI> 6'1-5. 
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53. The learned jud c incomprehem;ibly ond irrationally foiled to conside1· and 

apprl:lciate the appe ant's matter-of-fact. point that counsels' invoices are 

routinely annexed to billR of costs fo1· presentation to the losing party for taxation 

and payment. All thl more incomprehensibly and irrationally, because the 

learned judge herscl ·demonstrated her knowledge of this in holding 

(fallaciously) that th appellant was precluded by section 7 from accessing 

LASA's advocates' invoices, among the other cost records he requested, because 

he could get bold of t l1em when LASA's hill of co::; ts in the finalised Mn gist.rate's 

Court PAIA litigatio was truced. In this regard she quoted upheld LASA's 

comwel's submission sprung from the bar and featuring nowhere in Mtati's/the 

respondent's papers r heads of argument - that 'the appellant would in any 

event see those invoi es when tho bills of costs have been set down for taxat ion 

at the end of the lilig tion.'63 

04. Mt.ati's claims to \ l'ivacy, confidentiality and so forth under sections 36 

and 37 diametrically ontradicted LASA's counsel's novel argument that the 

appella nt wasn't enLiti ed to the fee-notes under PAlA because he could get them 

later on at taxation; a d impressed by this ludicrously con tradictory bogus new 

argument, the learnc judge adopted and upheld it, implying that the fee-notes 

al'e not private, confid ,ntial etc within the contemplation of sections 36 and 37, 

but ut the same time irunetrically contrarily upholding Mtati's claim that they 

are private, confidenti l etc within the contemplation of those sections . 

M . The learned judge incomprehensibly and irrationally fa iled to consider the 

implications for LASA'i spurious reliance on 36 the fact that LASA had no 

compunction about handing over to the appellant other fee-notes in tho past, a 

representative sample !collection of which the appellant put up with his replying 

affidavit'l4 (to which ea ·lier foe-notes, the transcript of the argument will vouch, 

na JudRmont, 1rnro 23. 
64 RQcord, pp 9f.-7; 3G3-6; nnd 67-8. 
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he pertinently calle the lenmcd judge's attention during argument, citing the 

several page numbe s at which they appear in the indexed papers). 

56. After upholding tati's belated reliance on sect.ion 36 to justify his refusal of 

the nppellant's access to LASA's counsels' fee-notes, the learned judge then 

upheld his additional belated reliance on section 37 to do so. 

57. The learned jud e didn't expressly state what subsection of section 37(1) Rhe 

upheld, t.hat is whet.Irr (a) or (b) - the fast mandating, and the seconcl allowing, 

the refusal of 'certai1] confidential information ... of [a] third party' without that 

third party's consent. But by paraphrasing section 37(I)(b)(i) - at t he same time 

fatally leaving out an<l neglecting to consider the all-importont qualification 

Atipulatcd in subscctilon (ii) - the learned judge left no doubt that she was 

s ta ncting on subsectidn 37(1)(b) to deny the appellant bis constitutional right of 

access to LASA's coJsels' invoices for their services in indefonsibly opposing his 

PAJA litigation in th1 Magistrate's Court, and thereby prevent him complaining 

to the Auditor-Generf, the Justice Minister, and the Justice Portfolio 

Commiltce about ho"] much public money LASA (Hundcrmark) irregularly, 

fruitlessly and wastef1.1l1y squandered on dilatory insupportable litigation to 

obst.rnct his access to ts duly requested records in service of a criminal 

corruption cover- up. 

58. Section 37 pl'Ovid s: 

(1) Subj ct to subsection (2), the information officer of a public 

body-

(b) may r fuse a request for Access to a record of the body if the 

record co! s;sts of ;nformation thHt was s uppHed ;n confidence by a 

third par , -
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59. 

(i) he disclosm·e of which could reasonably be expected to 

pr judice the future supply of similar informal.ion, or 

in ormation from the same source; a nd 

(i+ f it iu the public interest that similar information, or 

infr mation from the same source, should continue to be 

supplied. 

The learned judJ didn't say how and why she arrived at her view that an 

advocate's invoice for payment for his services is a 'record [that] consists of 

information that was supplied in confidence by a third party.' 

60. The reason the le med judge didn't expla in this view of hen~ is that an 

a<lvocate's fees obviously aren't communicated in his or her invoices 'in 

confidence'. An advoc tc's invoice stating his or her charges for his or her 

services is prfisented o an attorney for payment like a ny other commercial or 

professional invoice - 1othing secret about it. 

61. But even if the fer -notes requested by the appellant were ' record[s] 

consist{ing] of informy ion that [were] supplied in confidence', and tboy clearly 

aren't, the lea med jud e didn't dea 1 with the 'public interest' requirement of 

subsection (ii), name! that that 'it [must be) in the public interest that similar 

information, or inform tion from the same source, should continue to be 

supplied.' 

62. The renson the lea ·ncd judge didn't proceed to apply this essential test is 

because the 'public int rest' doesn't come into it; it's purely in an advoca te's 

private financial inter~st to keep providing Li\.SA with 'similar information' 

about his foes for helpil1g obstruct a PAIA requester's constitutional right of 

access to duly l'cquest+ public records, in mvice of a cl'iminal cover-up, and for 

similar or other such p ·ofcssional services. 
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63. 'I'he lea rned judr was clearly wrong in finding that under 's 37 of the Act' 

Mtali's 'refusal' of the appellant's request for LASA's counsels' fee-notes 'is 

jus tified especially ii light of the fact that the appellant made it plain in his 

affidavits t hat the information sought [i.e. counsels' fee-notes among the other 

legal cost records re uested] would be widely circulated to various persons and 

il1stit.utions'.M 

64. The learned jud e's finding, in effect, that Mtati's t·e liance on section 37 was 

nll the more jus tified by the appellant's open statement of his intention to use 

the requested record in support of complaint" to 'the Minister, the Portfolio 

Committee a nd the Auditor General',GG and for the informa tion of potentially 

interested NGOs an investigative journalists, about LASA's abuse of public 

funds to i11defonsibly oppose bis PAIA l itigation, in service of a criminal 

corruption cover-up, as manifestly wrong and insupportable, a nd s tands to be 

corrected and revers Id on appeal. 

65. What. a requeste11 says be intends to do with public body records, to which he 

€mjoys 'an unqualified right'G7 of access, hns zero bea ring on whether section 37 

justifies refusing thel or not . Other than to LASA's lnwyersGS and to the learned 

judge, this i• rud im•l'ary. 

66. Furthermore, th broad test invented by I.he learned judge and wrongly 

appljc•d by her, nameliY whether granting access to the invoices would 'prejudice 

third parties' is not p1j scribed by section 37 and was irrelevant. The word 

'prejudice' appem·s only in section 37(l )(b)(i), which prescribes an entirely 

different lest. Section J 7 allows that the 'information officer of a public body- ... 

(b) nrny refuse a requ st for access to a record of the body if the record consists of 

65 Judgment, purn 32. I 
G-O Record, p GO, second parai.:1 1ph. 
c1 Footnot.o 26. 

G6 Record. pp 191- 2, paras 7. 5. 
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information thnt wa supplied in confidence by a third party- (i) the disclostu'e of 

which could reasona 1 ly be expected to prejudice the foture supply of similor 

information, or infor , ation from the same source'. 

67. Contrary lo the l~arned judge's wrong view on this score, section 37 does not 

provide that a public body information officer may refuse a request for access to 

an advocate's fee-no s if complying with it would prejud.ice him as a third party. 

Even less if the so-cared 'prejudice' the lenrncd judge is concerned to protect 

LASA's advocates from is the appellant's communication to the Minister, to the 

Portfolio Committee, ~o the Auditor-General, to public interest organisations and 

the media what LAS spent on advocaLes to indefensibly oppose his PAlA 

litigation in the Magi ·trate's Court, and his application to compel compliance 

with its settlement a 1reement made with him, after it contemptuously reneged 

on it. 

G8. So the learned juc ge was clearly wrong in finding that sections 3G and 37 

'justified' Mtati's 'refu al' of access to LASA's counsels' invoices because 'the 

appellant had made p ain in his affidavits that the information sought would be 

widely circulated to v rious persons and institutions mentioned in paragraph 3 

above which in my vie v would prejudice the third parties', GD semble because 'the 

information' as to thci · fees 'was supplied in confidence' and if 'disclos[ed] ... 

could reasonobly be eXipected to prejudice the future supply of similar 

information',70 and alJ semble because: 

Mr Mtati urthcr averred thuL the rlisclosure of cotmsel's fee notes 

would hn1 m their financial nnd commercial interests as this would 

be tantanj°unt to informing other industry participants about their 

finances. 1kcorcling to Mr Mtati, this would also unjustifiably 

infringe t e counsel's constitutionally protected rights to privacy as 

6-l Judgment, porn 32. 
;o ibid. 
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their bl siness, trade operRt.ions and financia ls would become public 

lcnow ledge. 11 
I 

69. First, the appeli] nt's stated plU'pose in requesting LASA's counsels' fee-notes 

- t.o pass on to the s id high authorities and other interested parties - was 

absolutely irreJevant under section 11(3), which prohibited Mtati from 

considering it as a ter ion in deciding and refusing the request. 

70. Second, t he 'prej dice' test invented and applied by the learned judge is not 

pl'Ovided for in the Aat and was irrelevant. 

71. Third, the fee-no\es were not: supplied in confidence but for payment. 

72. Fonrth, disclosing the invoices would hardly daunt t he a dvocates from 

continuing to present LASA with their invoices stating their fees for any future 

legal work done. 

73. Fifth, Mtati's sev ral general claims about his alleged solicitude for LASA's 

counsels' personal, commercial and financial intel'ests. recited by the judge, 

seemingly with appro al, 72 were all quite irrelevan t under PAIA to his decision 

of the appellant's reql. est for access to their fee-notes, and provided no lawful 

criterion by which to iefuse it. 

74. Sixth, the learned judge's view that sections 36 and 37 justified Mtati's 

refuRal of the appella1t's request for access to the invoices - for the reason that 

the appellant had statr1 he intended referring them to the Minister , the 

Portfolio Committee and the Auditor-General, and seemingly also for the vru:ious 

above-quoted privacy Ind confidentiality reasons Mtati later advanced, which is 

to say, in the view of ti e learned judge, the invoices are protected from disclosure 

on privacy a nd confide iti ality gl'ounds - diametrically contradicts the learned 

11 ,J11cl~:111ent, p11 ro 1 J. 

12 ,Judgment, pnrne 8 and 1 I. 
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judge's view ihat, in · s many words, the appellant could and should have 

resorted to 'another law'73 besides PAIA to access the invoices, namely 'discovery 

procedlu·cs and taxa~on' which 'constitute the laws contemplated in s 7 (I) (c) of 

the Act.'7" 

75. Obviously if the ee-notes contained private, commercial Rnd/or financiRl 

secrets protected by 1 w, they wouldn't have been accessible to the appellant via 

'discovery procedures and taxation'. And LASA wouldn't have gladly handed over 

other fee-notes for pr vious services rendered LASA for the appellant to pay.75 

76. In short, the !ear ed judge expressed diametrica lly contradictory views. 

77. In her paragraph 33, the learned judge stated ii'relevantly - in relation only 

to LASA's counsels' i voices, which she held to be hit by both sections 36 and 37, 

that: 

In any ernt, no case has been made out that this information on 

third pa1· ies would reveal evidence of a substantial contravention of 

Jaw or an imminent and serious public safety rsic: 'safety or 

environ+ntal i·isk1 as required by the Act 

a nd specifically by secr on 46(a) thereof, to which she rofe,,·ed in a footnote." 

78. The learned judges several findings in her paragraph 33 are a legal and 

factua l shambles. 

79. Virst, 'information on third parties' is not un expression known to the Act, 

and the learned judge' · use of it was pointless and irrelevant, and speaks to her 

misconcept ion of disco I erable records as tho Act defines them. 

73 Judgmont, poni 27. 
11 Ibid. 
io Hecord, pp 801- 6, 363- 6, 1111 367-8. 
18 Judgment, paro 33. 
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80. Second, to arriv at this manifestly wrong finding of hers, the learned judge 

falsified the languag of the Aci, and of section 46(a) in particulat', and applied 

an irrelevant test of 1er own making for entiilement to access the relevant 

document.s, i.e. LASf s counsels' invoices, which test of hers is found nowhere in 

ihe Act - not in secti n 46, nor anywhere else in it. 

81. By stating 'In an event' - which is to say whether or not LASA counsels' 
I 

consent was required for LASA's compliance with the appellant's request for 

access to their invoi) s, in other words whether or not sections 36 and/or 37 

applied tot.hem - th learned judge expressed her view that as a p1·erequisite to 

entitlement to access the invoices under P AIA the appellant needed to show that 

they 'would revea l ev dence of u substantial contravention of law or a n imminent 
I 

and serious public sa~ety [sic: safety or environmental risk].' 

82. Contrary to the t arned judge's very wrong understanding of this, 'the Act' 

does not 'require ... ' thr t a records request.er must 'maDl]e' 'a case ... thai 

information on third Jarties would reveal evidence of a substantial contravention 

of law or un imminen and serious public safety' in order to access LASA's 

counsels' invoices under the Act. 

83. 1'hird, the Public • inance Management Act I of 1999 prohibits irregular, 

fruitless and wasteful expenditure,77 such as hiring advocates to indefonsibly 

oppose, all the way to .he point of argument, the appellant's lawful and 

constitutional claim td copies of duly requested records, or else the provision of a 

section 23 affidaviL ce [Lifying any specified records that don't exist; then totally 

capitulate to his claim at court at the point of argument; then oppose his 

application to compel ll and proper compliance with the settlement agreement 

after reneging on it, a ter which, under sustained legal preSS\U'e, further pledged 

records that were still eing withheld in contempt of the agreement an~ then 

11 Record, p 222-3, par11 26. 
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disgorged in two sue essive batches, the key ones, formally promised in the 

agTecment, still dete ·mincdly suppressed. 
I 

84. So, albeit irrcleint, the learned judge's finding that the appellant made no 

case that LASA con ·avened any law in squandering public revenue in this 

manner in contravc~Lion of t he PFMA was wrong a nd insupportable and stands 

to be set aside. Wastlng the state's money like this is certainly against the law. 

85. Fourth, since noL of sections 36, 37 or 45 either mandated or permitted 

Mtati's refusal to all w t he ~ppellant ar.cess to LASA's counsel's invoices in 

LASA's possession 01
1 under its control, section 46 had no appJjcation whatsoever 

to the appellant's coJstilutional cfaim to access lhem. 

86. In her paragrap 33, the learned judge cited and quoted Transnel Ltd for its 

definition of 'third plt)', in respect to a public body' as 'any person other than 

the requester and th public body'. On this bas is, the lean1ed judge found, 

obviously completely fallaciously. 'It is thc rcfo1·c clear why the t hird party's 

consent [LASA's co sels' consent.] is required for the disclosure of his/her 

information'. 

87. In other words, according to the learned judge's peculiar logic and legal 

reasoning, because a1' advoc~te who has wol'ked for LASA and has charged for 

his services is a third party (and he SUl'e is), his invoice submitted to LASA for 

payment is 'his/her i1y ormation', in t.hc view of the learned judge, nnd, in her 

further learned view, it. is clear' therefore that the advocate must consent to 

access to it hy a PAIA requester before it can be disclosed . 

88. But whose 'informat.ion' a public record is - i.e. who owns it - is irrelevant 

under the definition o ' record' by section 1. At odds with t.his defi.nition of 

'record', and evidently unfamiliar with it, the learned judge expressed her view 

· f' t" fficcr's decision of a that ownership of a re ord is relevant to an in ormu ion o 
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PAJA request for ac ,ss to it; and if on advocate owns a record, namely the 

fee-note he's submitti d for payment (hu t he suddenly s tops owning it the 

moment it's been pai~, in the learned judge's view)78 he must consent. to its 

release to a PAIA req~estcr. This is obviously wrong. 

89. The learned judgl concluded, 'I t has also not been shown that there is a 

compelling public infl rest to be served by the disclosm e of such information.' She 

didn't specify the sec ion she was l'eferring to, but it's clear from her language 

that she's paraphrasi g some of section 46(b), providing for a case where ' the 

public interest in the !disclosure of the record clearly outweighs the harm 

contemplated in the J rovision in question.' The l·elevant 'provision[s]' mentioned 
I 

in section 46 arc 'section ... 36(1). 37(1) ... (b) ... or 45'. 

90. Yet again, the Jealn ed judge fabrica ted and applied a test not onvisaged by 

the Act. Her crude pJ.aplm1se of section 46(b) produced a n irrelevant, general 

test that she wrongly applied, which iR quite different from the specific test 

provided in that subs ction. 

91. As said, however, clearly none of sections 36, 37 or 45 hud any bearing on the 

appellant's first request, and none of them justified Mtat i's refusal of it , so the 

question didn't propej·· y arise whether section 46 applied to the request or not. 

THE SECOND REQ ST 

92. In her pai·agraph 25 to 27, the learned judge upheld Mtati's justification 

founded on section 7 fi r refusing the appella nt's second request for access to the 

varieLy of records it specified on tho basis that 'it is clear from the appellant's 

version that ho seeks o launch a t·escission application in the Labour Court.' 

93. Actually, stated a d explained in his amendment of his requests, the 

appellant's second reqf est was directed at: 

78 Jud ll'mont., para 30. 
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investi uting ... (i) gross maladministration at LASA involving 

million of rands and rlil:ectly affecting service delivery; (ii) the 

wholesf e breakdown of the rule of law and due process at LASA, 

involvi1 g, inter a lia, the routine illegal flouting of LASA's internal 

regulati ns by Board chairperson l\!Ilambo JP and national 

lent executives; (iii) pervasive systemic corruption in the 

conduct of LASA's recruitment operations; and (iv) a criminal 

cover-u of the same, involving perjury, conflicting sworn 

statements, and lying to t.hc Portfolio Committee on multiple 

scores 79, 

and to report this 're rui tment col't'uption' to 'the Minister a nd the Portfolio 

Committee', and the '~nnumerable conflicting perjuries in my mat.ter and the 

many lies told to the rortfolio Committee about it ... to the National Director of 

Prosecutions, Judicia Service Commis:::>ion, General Council of the Bar, and Law 

Society for the Nort,lJrn Provinces•.111 

94. U~equ;voeally ;m~lyhig he intended using some of the requested records iu 

future litigation, the rlppellant added: 

I'll he ap lying for an 01·dcr that the dismissal be a ltered to 

absolutio i from the instance, enabling me to retun1 to court on 

fresh plc dings, in which I plead new facts emerged since tri1-tl and 

judgmcn . I've discovered I was barking up the wrong t ree in 

protestin, unfair discrimination , and that t he real reason for t he 

off-the-re ord, unauthorised, illegal abortion of my recru itment now 

appears t have beeu illegal cronyism.82 

1~ Rorord, p 6 1, Inst t.wo pll\"llg ·aphs. 

ao Much of this already oxpo&+ . and canvassed in tho nppellanL's founding und replying nffidovit11. 
11 Record, p 61. Now tho l.cgnl Practice Council. 
Kt Record, p 61. 
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95. The learned jud e summed all this up by seizing on and s tating only the last 

of the appellant's many stated purposes (itself quite proper under PAIA), 

disrcgardfog his imlnediate ones: 'The appellant made it clear in his affidavits 

that he required thJ, information in order to launch an application for rescission 

of judgment in the abour Court as he believed that com-t was dcfra udcd hence 

it came to the concl 1sion that it did.'6:1 

9H. The learned ju1ge then disregarded section J 1(3), asserted by the appellant, 

'which [in the learnbd judge's correct paraphrase! provides that a requester's 

right of access to in(ormation is not affected by any reasons the requester gives 

for requesting accer ... s-1 I do not agree with t he appellant. Section 7 is clear on 

when the Act does ot apply.'86 

97. Because, as th learned judge correctly puts it, 'Section 7 is clear on when 

the Act does not ap ly' (indeed it is), she takes 'the view that, it is important to 

disclose why t.he l'e ord is sought'86 - in doing so diametrically con tradicting the 

Constitutional Cou -t.'s statement in Helen Snzman Foiuuiation u Judicial 

Service Com.missio (20 18] ZACC 8, paragraph 44 ('HSF'), precisely in line with 

section 11(3), that: 

P AIA ffords any person the right. of access to any information held 

by th' state.50 'J'he person seeking the information need not give any 

explaJation whatsoever as to why she or he requires the 

information. The person could be the classic busybody who wants 

acces. to infornH1tion held by t he state for the sake of it. 

Ml Sccli n 9(a)(i) of PAIA. The other insl.ance is where - in tcrmi; of section 9(n)(ii) - any 

person iny access nny infom10tion tlml is held by another person and that is required for 

83 Judgment, para 25. 

84 lbicl. 

&6 Judgment, 1>ur:1 26. 
80 Judgmom, 1rnro 26. 
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tho exe1[:i$e or protection of nny rights. On t.he issue 1 [Madlnngo .J] nm discussing now, I 

need no say nnything furlher on lhis St!cond instance. 

98. The learned ju ge built on her most basic blunder here - that it's 'important 

to disclose why the record is sought', contradicting the Constitutional Court, and 

in the teeth of sect on 11(3) explicitly stipulating that a requester's reason(s) for 

seeking access to a public record is/are in·elevant to the decision of the request, 

whether the reaso1 (s) be stated in the request or inferred by the information 

officer - by going o to paraphrase the Preamble to PAIA in an incomplete and 

distorted manner that entirely corrupted its meaning and disclosed the learned 

judge's ignorance f the fundamentally different constitutional requirements for 

access to public bo y- and private body information. 

99. The 'preamble to the Act', the learned judge stated, 'specifies the purpose 

for which the infor iation might. be required; namely, for exercise of [sic] 

protection of any r(ghts and to provide for matters connected therewith.' But 

here the learned ji dge unwittingly alluded to the test for entitlement to access 

information held jy non-state persons,87 whereas all that's required to access 

public body infon ation is to comply with the formalities prescribed by 

section 18. 

100. As the Labo! ' Court has righ tly put it: 

UnliJe access to information from another person, access to 

]nfori ation from the state is manifestly not constrained by the 

requi ·ement that. [t he] information should be for tlrn exercise or 

prote tion of any rights.88 

101. Very contrar to the leamed judge's gross misrepresentation of it here, the 

Preamb1" to PAl4 stat.es that the Act was enacted, 

57 Mentioned by the Co~stitutionnl Court in footnote 50 of HSF quoted nbove. 
S8 National Teachers u+o1~ u The Superi1itcndcnt Ocncl'Ol: Department of Edu.cation & Cu,lturc, 
KwaZ1tlu-Natal & Motlier LC D~S/08 (18/J!) February 2008), para 32. 
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To give effect to the constitu tional right of access to any informatiou 

held b. the State and a ny information that is held by a nother 

person and that is required for the exerciser or protection of any 

rights; and to provide for matters connected therewith. 

- precisely as the l arned judge herself correctly quoted it in her paragraph 24, 

before fouling its p rport in her evidently uncomprehending paraphrase just two 

paragraphs later. 

102. The Preambl - to the Act is consistent with section 32(1) of the Constitution, 

with which provisit n tile learned judRe de monstrated her unfamiliarity'" 

32 AcFess to information 

(I) E eryone has the r ight of access to-

(a any information held hy the state; and 

(b any information that is held by another person and that is 

requfred for the exercise ox protection of ru1y rights. 

103. The learned j dge's 'view that it is important to have regard to the purposes 

for which the info mation is sought:, namely in the appellant's case lllt.imately 'to 

launch a rescissioJ1 application in the Labour Court•oo (among the appellant's 

many other stateiimm.ediate purposes, namely to use (some of) the records in 

support of compla nts, including criminal and capital discipfo1ary complaints, to 

'the Minister and he Portfolio Committee' and to 'the National Director of 

Prosecut ions, Jujcial Service Commission, General Council of the Bar, and Law 

Society for the Nolthern Provinccs•o1 - aB of which immediate purposes92 the 

69 As montionod nbovc. )n her pnrugruph 21 tht: !corned judge expressed hor view that tho comslitut.ionnl 
right. to information is l unrnntccd by sectfon 34 of the Bill of Rights - falsely attributing her mistake LO the 
nppcllant; in fncl, qui te di ffcrnntly, it guarn ntees the right to <lpproaclt Ilic C<>llJ'ts for tlu: adjudicatio1i of 

legal disprtl.es. 
oo Judgment purn 26. 
9 1 lwcord,p 61 . 
92 Stated by the oppcll~nt only t<> (unsuccessfully) pre-empt. nnd counter LASA's usual wusle of timo 

just.if1c11tion under sec t on 46 for persistently n:fu~iog h is requests since 2013. 

32 



learned judge omit ed to consider - reveals the learned judge's ignorance of the 

elementary distinc Ln between the different constitutional bases for entitlement 

to public body reco ds as opposed to records held by private bodies, and accounts 

for her consequent disregard for and failure to apply the law set out in 

section l 1(3). 

104. The learned j tdge was very correct in recording that, as the appellant 

stated in his letter to the information officer amending his i·equests,93 and in his 

replying affidavit, '1 he intends on some future date, once he has obtained all the 

records he needs af d has duly requested, to bt'ing a i·escission application to the 

Labour Court. on t e grounds that LASA's budgetary insufficiency defence for not 

hiring him after h • was unanimously selected and recommended for LASA's top 

legal professional ost in this province, its Senior Lit iga tor post at 

PictcrmariLzburg, \:s,•as a brazen fraud on the court, catcgoricaJJy (i) contradicted 

and exposed by SA's own fmancial records disgorged from it via PAIA after 

the trial, showing that in truLh and in fact the long vaca n t critical post was and 

remains budgeted by LASA, and funded by t he Treasury via the Justice 

D<!partment; (ii) ~hntradicted by the absence of any supporting ~eco1·d in LASA's 

na t1onnl office or ~Jsewhere that the substantially complete Semor L1t1gntor 

recruitment procJ.ss had been cancelled for budgetary rea!wns or for any other; 

(iii) r,ontradicted y the totaJly different lies told by National Operations 

Executive Brian lair in his 'Report to Board' of Novcmbe1· 2011 umelated to 

budgetary consid rations; a nd (iv) contradicted by the simila1· totally rlifferent lie 

CEO Vedalankar told the Justice Portfolio Committee on 9 October 2012. 

105. But as said hove, this was only one of the appellant's many stated purposes, 

and this ultimati future intent ion to use some of the requested records in future 

litigation (anywa1 an entirely proper purpose for requesting them) cannot and 

I 
03 Record. p 6 1. 
O• Record, p 213, p:ira 9. 
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does not somehow egate the appellant's several other imm.ediate stated 

pw·poses for requesting the records nnd disqualify him from accessing them for 

all these various pt: ·poses (including for use in support of perjury-, professional 

strike-off-, lying to arliament-, and gross judicial misconduct complaints) -

which stated purpo es were in any event irrelevant under section 11(3) to the 

decision of his requests made in the exercise of his fi.mdamental 'general and 

unqualified right'9t> to public body information, as the Supreme Court of Appeal 

has put it. 

l06. Moreover, no all of the appellant.'s requests were motivated by the same 

purposes. For instance, the last record specified in the second request9G 

munifeslly has noJing to do with ihe appellant's claim to his appointment to t he 

Pietermnr)tzburg ~enior Litigntor post, and was requested for the purpose of 

supporting a fiu·th .r gross misconduct complaint to the Judicial Conduct 

Committee ('JCC') of the Judicial Service Commission C JSC')97 - several of which 

complaints alread! filed by the appellant are currentl:Y under active investigation 

at the spccuil inst nee of the Chief Justice.98 Likewise, having nothing 

whatsoever Lo do ith the intended rescission application, Lhe appellant 

requested the Ch. rter of the Board Executive Committee; a record identifying 

LASA's chief 11' ofilicer; records regarding LASA's Regional Operations Executive 

recruitment proce~ure; records concerning the Empangen.i civil practit.ioncr 

r ecruitment; the /i.itten appointments of LASA's six incwnben t Senior 

Litigators; ctc.99 

9~ Footnote 26. / 
9G Hecor<l, p 52, it.cm 30 

91 Record, p 61, fourth ~arugraph. 
98 In ro:>ponse oo the appellant's Jett.er Lo the Chief Justice delivered in December 2019, hie office called ufter 

hou1·s at 20.83 pm on 18 February 2020 to urgently request copies of 1.he complain ts for immedintc 

submission nncl consitlJ rittion, nscrihing the Jong do)uy in disposing of U1em to Lhu illness, incnpncity unrl 
den th of former JSC se reLnry LyoeLt.o Bios. 
99 Recor<l, pp 45- 52. 
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107. The lea rned j~Clgc was clearly wrong to sei7.e on one of the appellant's many 

serious stated purpJses (none of which the learned judge doubted) in seeking 

access to the rer.or+ •pecificd in his second request in order to bar his nccess to 

them, thus hampe1'p1g him, to LASA's advantage, in reporting the full extent of 

the criminal and other serious corruption in the organisation's top ranks, much 

of it already uncovf od and thoroughly canvassed in his affidavits- as well as in 

hfo complaints to tr JSC's JCC against then Board chairperson Dunstan 

Mlambo J P, anne]d to his supplementa ry affidavi t admitted into the record by 

this court (Vahed _J in LASA's abortive vexatious applir.ation (case 12124/ IG).1'° 

108. The learned ~udge was clearly wrong in holding that section 7 of PATA 

ju1'ti fied Mtati's retusal of the appellant's ~econd request. The section had no 

application to it fo t he following r easons. 

109. As the learne judge correctly put it, tho section 'is clear'. It provides : 

7 Act not a pplying to records requeste d for crimit1al or civil 

proc edings after conunencemeut of proceedings 

(1) Tl is Act does not apply to a record of a public body or a private 

body f-

( ) that record is requested for the purpose of criminal or civil 

proceedi ngs; + so requested •fl~r the commencement of such criminnl or 

cntil pt-oceedings, as the case may be; a nd 

(J) the production of or access to that record for the pm·pose 

J ferred to in paragraph (a) is provided for in any other law. 

100 UnsuccoGSfully brou*ht lo pro\·ent the nppellant from prosecuting tho instnnt PAIA applicution and from 
continuing with his t1pP,licntion to enfor<'R. the settlement agreement ! .. ASA made with him in the 

Mngi!1t.roto'11 Court, in hich it undortllok to ha nd over nil requested records sued fol', or to duly certify 
under HCclion 23 lhoso hnt don't exist .. 
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(2) An record obtained in a mannet· that contravt;Jnes subsection (1) 

is not dmissible as evidence in the criminal or civil proceedings 

referr d to in that subsect.ion unless the exclusion of such record by 

the co rt in question would, in its opinion, be detrimental to the 

intere ts of justice. 

110. First, as said, not all the requested records were 'requested for the purpoae 

of ... civil proceedi1gs' (per section 7(l)(a)). Some requested records concern other 

recrnitmcnt corrurltion at LASA;•o1 another one concerns grossly unethical, 

improper and inapbropriate jobs-for-pals corrupt.ion in the hiring of a former top 

LASA officer's mis~ress to a JCC tribunal appointed to try Hlophc JP on ethics 

charges, right aftet she'd resigned from LASA on col'l'uption charges herself, one 

step ahl:lad of a dil iplinary enquiry .102 All of this is for reporting to the high 

authorities mentioned in the notice of amendment and identified above. By no 

st.retching and tw-lting can section 7 have any application to these records, and 

the judge was clea ·ly wrong to find it did. 

111. Second, the · ppellant's proposed rescission application hasn't been brought 

yet.. As the learne ' judge herself put i t. very correctly, the appellant 'seeks to 

launch a rescissio application in the Labom· Court,'•03 and 'the appellant. made 

it clear in his affi avits that he required the information in order to launch an 

application for re cission of judgment in the Labour Court', 101 thus recognising 

that the applicati n hasn't yet been launched - being, at this stage, no more than 

an intention in th appellant's head, an idea flo::iting between his ears. 

11 2. In other wor s, there's no lis between the parties as regards the appellant's 

cnuse of act.ion th l the labonr judge was defrau.d.ed by LASA 's fCl.lse pleading, 

102 Record, pp 218-9, p I rns 9f>.-S. 
103 .Judgmont, pnrn 26. 
1°" Judgment, para 25. 
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supported by N OE \Tair's blatant perju.ry snpporting i:t, now easily objectiuel)1 

demonstrated. \IV1~ /n the appellant's rescission application is eventwllly launched 

one day - a fter his AIA litigation hus been properly adjudicated and LASA has 

been judicially co pelled to surrender all requested records and certify those 

th.at don't exist - t t e then live application, after its la unch, will indeed become 

'civil proceedings' I etween the appellant and LASA, as contemplated by section 

7(l)(a) and (b). As ar HS the proposed future rescission application is concerned 

(as opposed to the several quite different, unrelated pending P AIA litigations), 

there are no 'civil proceedings' pending yet; they haven't yet 'commence[d]' ; and 

the records reque.1/ts weren't made 'after' such 'commencement', yet to occur (per 

section 7(1)(b)). 

11 3. Third, no 'ot er law' 'provided for' 'the production of or access to' any of the 

requested records (per section 7(1)(c)), which the appellant stated he intends 

using in a future rescission application, after using some of them in support of 

complaints to thelsevel'al high authol'ilies mentioned in his notice of amendment. 

114. For a start, he appellant intends bringing an applica/.ion, as he must, 

compt"ising a notllc of motion and a founding affidavit with supporting 

documents anne ed to it. Proceedings in the Labour Court are governed by the 

Labour Court Ru es, which differ· in several respects from the Uniform Rules; 

a nd 'the discover 1 p rocedurcs' toc; they provide are stipulated in rule 4 governing 

the 'Pre-trial conference by parties' to be hold within ten days of the delivery of a 

response Lo a sLa emenL of claim,100 at which 'the pa rties must attempt to reach 

consensus on ... J iscovery a nd the exchange of documents'. 101 

10~ Judgment, pnrn 2~. 
105 Equiw1lont ton pl n t·o pnrliculnrs of claim in 11 High Cu11rL action, called n 'referral' in the Lal>our Court. 
101 Rulo 4(b){vi). 
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115. These 'discove1 ' procednres'tOB to be followed immediately after the close of 

pleadings in the La,om· Court in 'refol'l'al' proceedings (actions) obviously have 

zero bearing on an application still to be prepu1·ed and launched there by being 

served on LASA aftL being issued by the registrar. 

116. The PFE Inter w.tional case cited by the learned judgel09 concerned the 

availability of the s bpoena provisions of n1le 28 of the Uniform Rules, and 

particularly t he us of a subpoena du.ces lecum to obtain documents from the 

other party to litig tion pending between them. But PFE Int.ernational was 

pc~rfectly irrelevan to the decision of instant case, because unlike in the foJ'Iner, 

in which legal proc cdings had commenced, the appellant's intended rescission 

application has no . In other words, when the appellant made his second PAIA 

request in August f 016, there was no live case between the appellant and LASA 

in the L<'tbow· Cout t, a nd there stil l isn't. 

117. The appellan 's final ised (wrongly founded, correctly dismissed) unfoit' 

di scrimination cla'm in which he sued for his appointment is not the same as, 

and is quite distin t from, his intended claim for rescission of that judgment 

based upon fraud erpctrated on the court, as categorically and frrefragably 

proved by subseq cntly d isgorged and otherwise surfaced documents. 'fhe 

appellant's causes of action in the two litigations - the one past and finally 

decided; the other in the futu re, still to be commenced, let alone decided - a re 

completely cliff ere 1t. 

1 lR. Fourth, as is 'clear' .from a p lain reading of section 7, it ordinarily, but not 

absolutely, bars a party to pending litigation from adducing into the evidence a 

record obtained v a PAIA where it could and should have been obtained under 

I he provisions of ny other law - unless unrJer su.bsection 2 the court neverlheless 

allows the admis ion of that record in the interest of justice. 

108 Juclgniont, pnrn 27. 
ioo Ibid. 
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119. That is, sectio 7(2) explicitly vestH in the court the discretion to admit into 

the evidence a record obtained from an information officer via PAIA after the 

commencement of s~ch legal proceedings. The learned judge very mistakenly 

overlooked this (de ·pite being pertinently called to her attention by t he appellant 

during argument, a the transcript will vouch). 

120. Right after st ting very correctly t.11at the appellant 'seeks to launch a 

rescission applicati n', and 'made it clear in his affidavits that he required the 

information in orde · to launch an application for rescission of judgment in the 

Labour Court', whx· his to say the case is still to commence, the lea rned judge 

doubled over to ap Ly section 7 to the instant case, irrespect.iv~ of this, by 

diametrically contr dieting herself in incoherently, incomprehensibly and 

irratiom1lly findiu the reverse: "l'hose proceedings had commenced and a 

decision reached h nee a rescission application.'110 

121. On a charitab o reading, this syntactical jumble reveals t he lea rned judge's 

failure to have app ·eciated and understood that after 'the proceedings' in the 

Lnbour Court 'had conunenced' upon service on LASA of the appellant's 

statement of claim against, it, and LASA had delivered its response, and tho 

appellant's unfair e scrimi.nation claim was tried, the Labour Court's111 'decision' 

to dismiss the clai1n finally settled the dispute between them 112 - all the more 

JJO Judgnu:rnl , parn 26. f. 
111 Yoors nflcr tho tr1nl. A!A litignt.ion instituted by the nppelluntin tho Mngiatrnto's CourLdisgorgod o 
cri tical oll-explanntory ey rocord showing thnL tho reason the nppella11t we1<11°l 11ppoin1.od h11d noLhing lO do 

wilh unfair d iscriminoti 11, us the nppellnnt had wrongly sunnisod on tho thon 11vni lnblo evidence; rnther il 
was simple everyday jolJs .for-pnls cmnyism by LASA Boord chnirperMn Mlambo JP in fnvour of his long· 

Lime judicial colleague ~gcamu AJ (as ho usod to he), repootedly nppointcd ns on :icting judge of that court 

over a pAriod or about sik yenrs 11rior to his intorview for the post thut the uppcllnnl was recommended for. 
112 Correctly, lo the oxt.oht th11t unfair discrimination, on which the appellant based his claim, W tJS not the 
reason the nppellnnt wa n't appointed. 
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after Labour Appeal Court dismissed the appellant's petition for leave to 

appeal. 1" Upon lh+ event - now many yeal'S ago - the case became res judicata. 

122. Indeed, as the, learned judge very correctly stated, the appeUant's 

'non-appointment J, the senior litigator post ... had been finally determined by 

both t he Labour ai d Labom Appeal Courts'll4 and 'the Labour a nd Labout· 

Appeal Courts ... brh found agai nst him.'rn. Exactly. 

123. There's consef uently no pendi11g tis between the appellant a nd LASA as 

regnrds the appell j nt's unfair discrimination claim to his appointment to the top 

post for which he \yas duly selected and recommended a decade ago, because it's 

been finally settled by judgment. There's no rescission application pending 

between the appcJant and LASA as regards h is claim that the Labour Court. was 

defrauded by perj I ry, objectively demonstl'able in light of financial records forced 

from LASL\ after tpe case was finalised, and other records since :nu·faced, 

because the rescis~ion papers have yet to be drawn by the appelfant a nd the 
I 

'commencement o such ... civil proceedings' llG by service on LASA has yet to 

take place. Which t he learned judge herself recognised, as cvincod b9 her co1Tect 

note that the app~llant 'seeks to launch a rescission application'. 

124. Again sb:ain jng to misapply section 7 to justify rejecting the appellant's 

claim to ·his const tutional entitlement to access LASA's records for whkh he'd 

sued, the learned t dge concluded her paragraph 26 with the statement that 'The 

proceedings in [ti e] Eshowe Magistrate's Court have commenced and have not 

concluded.' 

1" Corruptly porvcrtcd by L:\SA through improper influence in the fonu of a not.e sl ipped to I.he judge and 

inndverl.antly left in th ftlo , disparnging t he appellant and lying about his case at IJ·ial nud on appeal. 

Supported by 11 copy of t he note, Lh c nppeUnnt"s ttros» misconduct complaint about this is currently pendinit 

before the JCC of the J LC (Record, p 212, para 1.J l ); and, as said above, the Chief Justice recently 

roqucst.cd n copy of the complaint. 
11 • J udgmonr., parn 7. 

115 JudgmonL, pnrn 2. 
1 •G Per section 7(1)(c). 
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125. First, contrar~, to the learned judge's half-true statement about this, 117 'The 

proceedings in [thJ] Eshowe Magistrate's Court have' indeed 'concluded', having 
I 

'concluded' on 11 , ebruary 2016, when at the point of argument. in court LASA 

capitulated to the appellant's five PAlA applications set down together that day, 

abandoned all its j stificat.ions and defences, and in a total sun-ender treaty 

handed into court I or the record undertook to turn over all requested documents 

the appelJant had ued for, or to duly certify undC'r sect.ion 23 any that don't 

exist.I IS 

126. Second, the appellant's subsequent fmtber application brought to compel 

ful1 and proper co I pliance with this i:;cttlement agreement - in which the papers 

are complete, and all affidavits and their supporting documents have been filed -

has no bearing w at.soever on his constitutional entitlement to access the 

completely diffcre t records specified in his two record requests for which he 

sued in this court 

127. Third, none f the records sued for in t his court have any relevance to the 

appellant's pendi g application to compel full and proper compliance with the 

settlement agreement LA..SA made with him in the Magistrate's Court. 

I 
128. The PAIA lit igation in the Magistrate's Coud is no more relevant to the 

instant case than the appellant's other two PAIA applications pending in this 

court, which ihe 1 arned judge could also have mentioned equally irrelevantly, 
I 

but didn't. 

129. The learned judge's reference to the appellant's PAJA litigation in the 

Magistrate's Cou ·tis utterly irrelevant, and her reliance on it in order to 

manufacture a b s is under section 7 to dismiss the appellant's claim to the 

111 Sec next paragraph 
11~ Record, pp 162~. 
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documents he sued I or in the instant case before her is both specious and 

manifestly spuriou . 

130. Accordingly t~e learned judge was wrong in upholcling Mtati's reliance on 

section 7 (in his an~wering affidavit, nol in his refusal notice) to refuse the 

appellant's second i equcst as a mended, because the appellant's stated intention, 

among his several i ther stated intentions, to use some of the requested records 

in proposed future legal proceedings was irrelevant - n fnture intended 

application for res !ission of judgment in the Labour Court on the basis that 

financia l documenfs disgorged from LASA via PAIA subsequent to the dii:nnissal 

of his wrongly fou rlde<l, correct]y clismis1-1ed unfair discrimination action 119 prove 

that LASA's budg1tary insufficiency defence for not appointing the appellant 

fo11owing his unimftmous recommendation by the se lection panel was a fraud on 

the court, and tha -, as other documents show, Senior Lit igator recruitment at 

LASA is both p, durally and ethically com1pt.'" 

l 31. As explainedf in detail above, the lea rned judge was clearly wrong to find, 

'1 n light of the fin1ing that the Legal Aid was protected by the provisions of s 7 

(1) (c) of the Act i refusing the request[s] , the requests therefore become 

frivolous and vexJ tious in the circumstances.'•21 More especially in view of the 

appellant's many ~ravely serious immediate stated purposes in requesting the 

documents (anywhy irrelevant to the decision of the request under section 11(3)). 

I 
132. And as also roted above, although she repeatedly implied it elsewhere in 

her judgment, esrcially at t he end, the learned judge clidn't uphold Mtati's 

cha rge levelled ir his refusal notice that the appellant made hi s second request 

with 'frivolous in ent.ions', 'the deliberate desire to vex and annoy the officials of 

119 'rho selection pnnel' full uncensornd rccornmondntion ro1'l0rt rclcnscd arwr trio! nnd judgment iihow that. 

unfair clisc1imination T's not tho reason the appellant wosn't uppoint.ed; it was everyday jobs-ror·pals 
r.ronyism. Rer.ord, p 27 p:ira 79. 
120 Record, pp 241-3, pkra 78.4; and pp 277-80, paras 209-13. q( 
12 1 Judgment, porn 28. 
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Legal Aid South ·ica' and 'divert ... [LASA's] resources', in other words to 

unlawfully harass ASA and waste its time. 

133. Not only are t le appellant's requests ipso facto 'frivolous and vexatious', fr1 

the learned judge's view, because, .in the learned judge's view, they're 

disqualified by sec ·on 7 and therefore hit by section 45(a), she found in addition, 

as a separate and i dependent justification advanced by Mtati for refusing the 

appellant access to any of the records he requested, that also 'the processing of 

the information wrd substantially and unreasonably divert the Legal Aid's 

resom·ces' 'due to i volumes' - the justification envisaged by section 45(b). 'Mr 

Mtati explained [ti isl in great detail', the learued judge found, mentioning ' the 

staff component in his department and how its capacity was limited to the 

s~wvice delivery m· ndate of providing legal services to the Legal Aid.' 

134. As said, the 1 arnedjudge entirely failed to consider the appellan t's answer 

rebutting 'in great detail' this risibly lame excuse for not providing the requested 

records in complia ce with LASA's constitl1tional information transparency 

obligations, snmm d up above - advanced also to justify his refusal to provide 

the further record specified in a final request regarding LASA's Senior Litigator 

posts which Mtati and the appellant expressly agreed in the settlement made at 

the Magistrate'R Court.122 

135. The learned 1udgc's wholly unfounded, seriously prejudicial, thumb-sucked 

statement, 'It. see1 s to me t.hat the appellant has already received tons of 

information from he Legal Aid' is wholly unsupported by the evidence and 

se riously biased h r decision to reject the appellant's claim. 

136. In int th and f n fact, t.hc history of LASA's persistent illegal and 

nnconstit'ltional T fusal1:1 of the appellant's PAIA requests since 2010 on ever 

shift.iug grounds, · nvariably abandoned under SAHRC and legal pressure - a 

m Record, p 18- 19, pnr 49. 
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matter of early co cern to the SAHRC's PAIA Unit, and cause for severa l 

interventions - is 1et ou t in the appellant's comprehensive 'Special Report' to the 

PAIA Unit of t he South African Human Rights Commission in late 2016 

(annexw·c 'F' tot+ founding offidavit), which the leamed judge obliging struck 

out. at LASA's mot'ion, thus closing her eyes to this crucial, appalling background 

evidence in suppoJtt of the appellant's claims for the special orders he sought. 

137. Even had it een true that 't,he appellant has already received tons of 

information from f he Legal Aid', this would in any event have been irrelevant. 

The leamed judgls false statement about this reveals her disregard for, her 

failure to consider and follow muJtiple precedent reported cases cited and quoted 

by the appellant i his replying affidavit, in which tremendous numbers of prior 

record rcqu.est.s add massive uolumes of public records preuiously supplied were 

helrl by other divil jons of this court to be irrelevant to a requester's 

constitut ional rig t of access to morc.12:1 

138. 'fhe learned 'udge foiled to consider that .Mtati agreed to t he filing of a final 

request by the appellant in t.he matter of Senior Litigators, 124 following LASA's 

total capitulation on the morning of argument to the appellant's first five PAIA 

applicatjons brotf. ht in the Magistrate's Court, and that in the circumstances, 

his refusa 1 was, i the language of the Supreme Court of Appeal in Claasc, l25 

itself 'intcntiona y vexatious'. 

139. The learne judge's assertion of her manifestly wrong and insupportable 

impression 12G th t 'the tons of information' allegedly (by her) given to the 

appellant have r vealed no evidence of 'wrong doing by or on behalf of the Legal 

m FooLnoLO 43. J 
m Footnote 122. 
126 Cfaasc u b1/or111at' t Officu of South A{ricon Airways (2006] SCA 163 (RSA), p11ra 11. 
1211 Judgment., p11r11 31 'It seem a to me'. 
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Aid' iA flatly contra , icted and refuted by the evidence set before her in the 

appellant's extensi e founding and replying affidavits and their annexures. 

140. Quite the con ·ary, on any impartial, open-minded assessment, the 

evidence and suppJting documents placed before the learned judge show several 

of LASA's top past nd current head office staff to be profoundly corrupt; that 

proper corpornte •f cmance and the rule oflaw have seriously broken down in 

the organisation's op ranks; that Senior Litigator recruitment is genernlly 

corrupt; that the J 1stice Portfolio Committee has been told. contradictory 

criminal lies to cove1· this up; and that one of LASA's top officers even resorted to 

defeating the ends of justice (in the manner in which Hlophe JP cul'l'ently stands 

charged by the Co stitutional Court) by improperly influencing the Judge 

President of the L hour Appeal CoUl't to dismiss the appellant's petition for leave 

to appeal the dism ssal of his labour claim, by dint of a poisonously prejudicial 

note slipped directi y to him under the registrar's counter or behind his back. 1·27 

Such is the extrao ·dinarily corrupt 'wrong doing' at LASA ah-eady exposed a nd 

canvassed in the a pellant's affidavits, t.o which the learned judge ama~ingly 

turned a blind eye 

141. The learned udge's further false impression, 128 stated with a shocking 

deliberate di srcga ·d for the abundant evidence before her, that the appellant 'is 

still hopeful that if e might find some wrong doing by or on behalf of the Legal 

Aid' reveals her fi"hu·e to have read and comprehended the appellant's detailed 

evidence on affid 1it about the oxtl'eme corrupt.ion he'd uncovered at. LASA, 

including crimina corruption 129 and the perversion of judicial proceedings, i3o 

supported by mas es of documents vouching it. 

m T!ccord, p 29, porn 8!. 
m Jud~mont, parn 34: It sooms l.o me'. 

121> Hecord, pp 14- 15, pi ru 38. 
130 Record, p 29, pnro 8 . 
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J 42. Again, clearl wrongly clisrogarding the law laid down in section 11(3) - a 

requester's reasonfs) for seeking access to a public body record, whether stated or 

inferred, is irrelevhnt to his or her constitutional entitlement to access it - and 

further contradictJ ng the Constitutional Court's statement of this principle in 

HSF: 

P AI1 affords any person the right of access to any information held 

by tHc state .... The person seeking the information need not brive any 

explJ nation wbatsoeve1· as to why she or he requires the 

info) ation. 'l'he person could be the classic busybody who wants 

acce s to information held hy the state for the sake of it. 

- the learned judt illegitimately had regard to what she stated she boli<>ved to 

he the appellant' I purpose in making his second request, namely to 'find some 

wrong doing by o,· on behalf of the Legal Aid', and on this further wrong basis 

upheld Mtati's refusal to comply with it. 

143. The learned judge's view of what she reckoned the appellant's hopes are is 

completely irrele •ant to his 'general nnd unqualified'J:ll constitutional 

entitlement to acrss the public body records he requested, and her irrelevant 

view, irreconcilal lE~ with the evidence, radically misdir ected her judgment. 

144. FinaJly, the/learned judge fa lsely a nd perversely mischaracterised and 

disparaged the abpellant's records requests before her as 'a fishing expedition 

which cannot be ·aid to be in the public interest.' And because of this, 'I am 

t.hercforc unable/to find that the Legal Aid or Mr Mtati erred in any way in 

refusing the appl llant's requests for records.'132 

I 
115. Apropos of the first request: How the appellant's request for the legal cost 

vouchers of LASf's abandoned opposition to his P AJA applications in the 

.,, Foolnole 26. 

132 Judgmcnl, porn 3 f 
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Magistrate's CoUl't od then its opposed but incremental, partial concession of 

his application to enforce the settlement agreement is 'a fishing expedition' the 

learned judge did,)t say, because indeed she can't. The learned judge's pejorative 

characterisation o this first request was patently false. 

116. Apropos of t h second request: Whereas probable relevanc,-e to the issues in 

pending litigation I• the tesi for the co.npellability of requested documents 

during discovery p1·oceedings in civil actions, the Supreme Court of Appeal has 

confirmed, in racli aJ cont.radistincLion, that a requeste1· seeking access to public 

body records under PATA has a 'gencrnl and unqualified right'1:13 of access to 
I 

them. 

147. Jn other words, even the use of PAIA to go on 'a fishing expedition' for 

(further) evidence of malfeasance, corruption, and criminality (including perjury) 

by LASA's top offi ers is entirely proper, and a perfectly legitimate exercise of 

the record requcsLr's funda mental right to public body informution. 

148. Indeed, as t e Constittttional Court has heJd, even 'a busybody'134 wanting 

public body inforJation 'just for the sake of it'l35 is constitutionally entitled to 

fish for it with P ~IA. 

149. The learned judge found t hat the appc1lant's 'fishing expedition' as she 

fals.ely and derisir ely ~spersc.d it 'cannot be said to be in the public interest' .. But 

besides to the lea ·ned Judge, it's cJementary that a request for access to public 
I 

body records nee n't. be made 'in the public interest' for it to be enforceable. 

150. Put anothe1 way, it's no justification recognised by PAIA for a public body 

information offic r to refuse a records request on the basis that t he requester 

i:i., Footnote 2G. 
l:>4 llSF, pura 4'1. 
IM Ibid. 
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seems to be on a sbing expedition for documentary evidence of wrong-doing, 

a nd that he hasn'J shown his fishing expedition to be in the public interest. 

151. Stacking the e irrelevancies one on top of the other - namely that in her 

view the appellan 's requests are just 'a fishing expedition' in t he hope of finding 

some 'wrong doin l at LASA, so compliance with them 'cannot be said to be in t he 

public interest' - he learned judge is 'therefore unable to find that the Legal Aid 

or Mr Mtati erre1 in any way in refusing the appellant's requests for records.' 

152. Never even art of Mt.a ti's or t he substit ut.ed respondent's case, these 

arbitra11' considel·ations thought up and i·elied on by the learned judge to 

•upport Mtati's 1t fusal to grant the appellanfs requests were completely 

irrelevant under P AIA and were wrong. 

PART TWO 

153. In stating in her opening 'backgrom1d' J36 paragraph 2 t hat 'The appellant 

was recommend, d for appointment [to the Senior Litigator post at 

Pietermaritzbur~], but due to budgetary constraints the recru itment process was 

aborted', the leaJned judge deplorably failed to consider the mountain of evidence 

set before her in jthe appellant's affidavits, cont radicting, refuting and exposing 

this original cov r-story as a n obvious brazen lie - later abandoned a nd 

substituted with completely different, mutually exclusive and destructive 

cover-s tories ad.
1
anced by NOE Nair in a written report to LASA's Board and 

then by CEO Vidhu Vedalankar to the Justice Portfolio Committee during a 

minuted oral pr sentation at which she was taxed by the CommittP.e nhout the 

discrepancy bet een salary budget provided and post occupancy - which 

abandoned fina1~cial insufficiency cover-story was t hen revived in the courts, 

including in t hi court. This profusion of evidence presented to the leRrned judge 

included the fonbwing: 
I 

1'C• Tho learned judgo•1 word in her pnrogroph 3. 
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153.1. NOE Nair rJpeatedly confirmed on oath that no record whatsoever exists 

to show that any such decision was ever taken by any competent authority at 

LASA or by anyon at all;l3? and s ince, in the language of the Supreme Comt of 

Appeal, an organ o state 'docs not operate like a glorified spaza shop', 138 a nd 

both the Public FJance Management Act 1 of l 999 and LASA's Code of Conduct 

and Ethics requi that records be kept of such_ major financial decisions, the 

learned judge was wrong to take at his word her former colleagi.te Mtati's 

unsupported, obje tively contradicted, quite obviously false allegation that LASA 

hadn't received th budget to complete its Senior Litigator recruitment by 

appointing the up , cllant to the long vacan t post, thrice advertised, twice 

interviewed for (r ther than then Board chairperson Dunstan Mlambo JP's 

erstwhile judicial ~olleague Mzochithwayo Ngcamu AJ (as he used to be), the 

appellant's rival a m licant also interviewed for the post, with whom Mlambo JP 

had served for about six years as an acting judge of the Labour Court). tS!l 

153.2. Contradict1 g and refuting the cent.·al lie ihai LASA lacked the budget to 

fill the s till vacunl, critical, top-level post, LASA's own financial records show 

that at all times iJ has a lways been, and continues to be, budgeted by LASA, 

voted by the Nati1nal Assombly, and funded by the Treasury via the Third Party 

Funds Directorati of the Department of Justice.'" 

153.3. LASA repo ·ted a massive unspent budgetary surplus in 2010/lJ ,1-IJ t he 

financial year iJ) f~ch it claimed it couldn't .afford to appoint the appellant to 

the top pos t fo1· w . ch he was duly and unanimously selected and recommended. 

137 Record, p 237, pum 72.1. 
Ds 'St.'.Jto g rillod over "sycrct" 7.imlrnbwo report', Mail & G11ardio11, 1 I January 2011. 
1 ~9 So thtt uncensored recommondntion roport disclosed, after being porsistenlly rofui>ed nnd ultimnt.ely sued 

for and then surrcnderJ~. long ofter lho appeUnnt'. s labour cnsc, wrongly based on unfa ir discrimination. 
hod been dismissed. Thh report shows that Ngcnmu was disqualified nnd rejected by the soler.lion panol for 

luc:k of Right of Appc111·Jnco und consequently no li tigation experience in the High Cour t t.o qualify him for 

appoint.ment ns 11 Seni/ LiLignt.or . Hecord, pp 2fiS-9, paras 139--40. 

MO Record, p 14, pnrn s7; und p 237, pnro 72.2. 
M1 J?ccorcl , p 237, p1U·n '72.3. 
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154. The leamed ~udgc's uncritical restatement of the budgetary insufficiency lie 

is highly relevant bo the rest of her judgment, because it had the gravely 

prejudicial e ffect ljf depicting the appellant as a vexatious, disgruntled sore loser, 

rat.her than a whi. tlebJower on the most serious imaginab.lc criminal and other 

corruption at LAJA, including judicial corru.ption. 142 

155. And in uncrllica lly restating the budgetary insufficiency lie, the learned 

judge looked awa1 1 after the manner of Judge Ser iti at the Arms Commission, 

from the multitude of facts set out in the appellant's extensive affidavits, 

vouched by suppdrting documen ts, categorically exposing and t•efuting it. 

156. Consistent!~ with her Se1·iti •pproach to the case, t he learned judge very 

rncorrectly and ptjuclicially referred to a 'decision' to 'abo1·t...' 'the recruitment 

process' followin, the appellant's unanimous recommendation by the selection 

panel, <lisregardi 1g the potent fact made by the appellant in his papers that, as 

NOE and deputy information officer Nair repeatedly confirmed on oath on 

affidavit, and ag · n under oath on his feet in the Laboui· Court, LASA has no 

record whatsoever of any such alleged 'decision' ever having been lalwn by any 

competent. autho] it.y at LASA or by anyone at all.143 

157. The learne judge correctly stated that t he appellant unsuccessfully sued 

for bis appointm nt in t,hc Labour Court, but neglected to mention the 

appellan t's evid nee (a) that he incorrectly sued on the grounds of unfair 

di8crirnination, 1 ept ignorant of his rival applicant Ncgamu's Jong collegial 

relationship wit ,l Mlambo JP as a fellow judge, recorded on the repeatedly 

requested but porsistently furtive.ly suppressed recommendation report made by 

the selection pa ) cl, the whole of w hicb was only released after t;ria1 and 

judgment in the labour case after it had been sued for under section 78 and was 

142 Record, pp 15-1(), urns 89- 41. 
143 Record, pp 13-14, urn 36. 
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about to be disgorued by court order;•'M and (b) that LASA perverted the 

appellant's petitio :1 for leave to appeal the dismissal of his labour action with a 

poisonously dcfa°1atory and prejudicial note slipped to the appeal judge 

(inadvertently lefrl in the court file) - a matter currently pending before the 

JCC's JCC.M6 

158. These thing should have put the learned judge on notice that she l1ad to do 

with au extreme!)} serious case of public s~ctor corruption, including corruption 

of the judiciary. Ir tead she elected to look away from it. 

159. In her para~·aph 3, the learned judge fa lsified the appellant's evidence in 

stating that the •Jnquiry' he wanted 'undertaken on massive irregular, frnitless 

and wasteful exp1ndituro' '[• ]according to him ... wou ld lend to the unveiling of 

cor rnption and oTer criminal activities undertaken at the Legal Aid's various 

offices.' This is Ol tright fabrication by the learned judge. Clearly the cost records 

specified in the fi ·st request had no bearing on and couldn't 'unveil ... corruption 

and other criminj l activities', unHke the very different records specified in the 

second request. Nor did the appellant ever claim that there was corruption and 

cr iminality in LAbA's 'various offices', only in its national office - already 

established, and l anvassed extensively in his papers. 

160. The learned judge miRstatcd s 38(1)(c)(ii) as the relevant section of the 

PFMA concernin irregular, fruitless and wasteful expenditure by public bodies 

like LASA. Corre tly stated in the appellant's replying affidavit, which the 

learned judge ev~~ently didn't read through, it's section 53. IJG 

I 
144 Record, p 234, pnrl'l l61. 011 a point of correction: my riv11l 11nd the Board chairperson bad been judicial 
colloog11es during the ye:irs monlionod; ns the oppollunL tliscovored only recently, Mlambo JP woe olevntcd 

. I 
t.o Judi:;o Pros1dent of tho Labour· nnd Labour l\ppcoJ Court in Morch 20 IO. 
•
0 As S3id above, Lhc OITu:c of the Chief Justice telephoned after hours on JS February 2020 Ul'gently 

requesting a copy of thlo complnjm, . 

... """"'· p 238, ''" 72.5. 51 ~'() 



161. In her paragr ph 4, the Learned judge mangled and falsified the appellant's 

slRted plll'poses in baking bis requests. In claiming that the appellant 'avened 

in his letter [amcn~ing his two requests] that all this evidence would be handed 

over to the NationJ J Prosecuting Authority (NP A) for the prosecution of the 

individuals involv~d', the learned judge falsified the appellant's actual stated 

intentions in seekihg in his first request all cost vouchers for ihe Magistrate's 

Court litigation, n I mely to use in support of a complaint to the Auditor-General 

of irregular a nd fruitless and wastefi.11 expenditure, and to refer this also to the 

Justke Ministe1· • r d Justice Portfolio Committee; and she misleadingly omitted 

the appelJant's se era! other intentions as regards the records specified in his 

second request. / 

162. The learned Judge's crude and grossly inaccurate summation in her 

paragraph 4 of thl appellant's two record requests as amended before her bears 

little relation to tl e actual contents of his requests, and her false description 

prejudiced her dellision to uphold Mtati's refusal to comply with the second 

request, which shl especially egregiously misdescribed. 

163. In her parag
1
raph 5, otherwise quite correct, the learned judge falsified the 

tlppeUant's case b claiming that he 'averred ... that it did not matter that be 

already had some of the information.' In truth and in fact, contrary to the 

learned judge's a solu tely fa lse claim about this, as his papers show (and the 

transcript of the rgument wiJJ vouch), the appeUant made no such 'aver[ment]'. 

Jt. ought to have een obvious to the learned judge that the appellant would 

hardly have requ sted and sued for records he already possessed, more especially 

considering the al pollant's mindful deletion in his amendment of a couple of 

records from the 'st annexed to his second request that. he'd since obtained.147 

14; Record, p 58, porl. I~ 'Reduction of .. .'. 
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164. The learned Judge's grossly deficient, wholly unrepresentative summary of 

the appellant's ex ensive caRe omitted the dense aggravating background to the 
I 

application and t1e abundant documentary evidence the appellant presented of 

the gm vest malfe~sancc at LASA that he'd already uncovered. 

165. On the othe) hand, in summing up Mtati's evidence and contentions, the 

loamed judge pJ ·oted them uncritically without pausing to assess their 

truthfulness, legal relevance, and validity, thereby leaving his claims and 

contentions unexi mined, and implicitly finding them sound. 

166. For instanc , the learned judge nowhere dealt with Mtati's manifestly 

spurious claim, '" hich she w1c1·itically parroted in her paragraph 7, that tht' 

nppellunt's seconp request was improperly made because 'the appellant was 

impe1·missibly se1 king to re-litigate his non-appointment to the senior litigator 

post even thougl that issue (the appellant's wrongl,y founded, correctly dismissed 

unfair discrimin tion complaint) 148 had been finally determined by both the 

Labour and Labour Appeal Courts't49 - a wholly spurious argument addressed 
I 

and )mocked do,Jn in the appel1anl.'s replying affidavit.160 
I 

167. Likewise i~ her paragraph 8 the learned judge uncritically parroted Miati's 

manifestly perjul·ed allegation that 'the rncords, which the appellant requested, 

were the subject of an ongoing litigation between the parties and therefore the 

Legal Aid was e titled to refuse the request as prescribed bys 7 of the Act', when 

in truth and in f; ct, besides the appellant's applications to compel LASA's 

compliance with bis P AJA requests, there was and is no 'ongoing litigation 

between the par ies'; and indeed the learned judge herself had just noted that 

the 'issue' of the appellant's 'non-appointment to the senior litigator post ... had 

14s Record. pp 25-1-f>, ~nrn 123. 
140 Judgment, pa1·11 7 .j 
150 Record, p 2'13, pnrr 78.6. 
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been finally determined by both the Labom· and Labow· Appeal Courts', 161 and 
I 

was therefore clearly not 'ongoing'. 

168. In her paragi·j'ph 8, the lea med judge again uncritically parroted Mtati's 

pcrjm·ed claim that! 'some of the records required by the appellant related to the 

private affairs of thl ·d parties and that the release of that information would 

prejudice those par ics' rights to privacy.' As is apparent from a glance at the 
I 

lists of t·ecords rcq~estecl, Mtati's claim was manifestly untruthfully false and 

insupportable. 

169. In her paragr pb 8, the learned judge even uncritically parroted Mtati's 

mistake in his ans,lering affidavit, corrected by the appelJant in his replying 

affidavit., and acco)dingly quietly dropped by LASA's counsel from bis argument, 

that after bringing the instant application, the appellant had brought another 

one in respect of th same records, i.e. bad sued for them twice. Silently 

abandoned by LASk , this was no longer its case in court and wasn't argued, yet 
I 

the learned judge thoughtlessly and prejudicially parroted it anyway. 

170. In her paragr ph 9, the learned judge uncr itically pal'l'oted Mtat.i's 

inherently implau lible one-sided version of LASA's total surrender to and 

concession of the appellant's five PAIA applications in the Magistrate's Court, 

and LASA's subseduent release of a num her of requested records, and then more 

in successive batc~es when the appellant retlll'ned to court to compel full and 

proper compliance /with the settlement agreement. The learned judge didn't 

pause to consider tihat LASA wouldn't have abandoned its refusal justifications 

and othe1· defence had any of them, even one, been supportahle. (The learned 

judge wrongly cla J ned the 'settlement agreement ... was made an order of comt'; 

lbl PooLnot.e 05. 
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in truth, as the app Hant told her no less tha n three times, it was merely banded 

in for ihe record.)15 I 

l 71. Getting the or er of events completely back to front, the learned judge 

falsified the facts i stating in her paragraph 10 that 't.he appellant accused t.he 

Legal Aid of being in breach of that settlement agreement. This led to Mr Mtaii 
I 

deposing to an affidavit in terms of s 23 of the Act [in respect of non-existent 

records]', as if by d! ing this Mtat i duly responded to and resolved the appellant's 

persistent complail ts that LASA bad failed to fully and properly comply with the 

settlement agreemLt. In truth and iu fact, albeit irrelevant to the instant. case, 

Mtati made two se~ion 23 affidavits, the first at the time some of the finally 

pledged records w+ e delivered, and the second io supplement it shortly 

afterwards - both Hefcctive. 'l'he learned judge didn't mention the appellant's 

point, undisputed JY LASA, that even the magistrate remarked that Mtati's 

section 23 affidavi~ were non-compliant, and that LASA's counsel responded by 
l 

giving him the unrrtaking (dishonoured, naturally) that a fresh affidavit 

compliant with the detailed information requirements of section 23 would be 

delivered to the aJ pellant. 16.3 

172. Nor were th I appellan~s five settled P AJA applications re-enrolled; the 

appellant brought a separate substantive application to compel full and proper 

compliance with the settlement agreement, by delivering all requested and 

finally pledged re rds, or else a compliant section 23 affidavit certifying 

specified records hat don't exist, 'contain[ing] all the detailed information 

prescribed by tha section' as expl icitly undertaken iu paragraph 4 of the 

settlement. lM 

Ill! Record, p 242, paro r' 8.4; p 262, parn J 52; and p 275, para J98. 
ir.:1 Record, pl7 para 46, pp 227-8, para 40. l.2; p 245, para 85.l; a nd p 281, paras 219-21. 
1114 [{ccord, p 163. 
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173. Tn her para9 aph 12, the learned judge grossly mischaracterised the 

appellant's case in! claiming that he 'reiterated that be be1leved t.hat there \Vas 

serious corruption/ at the offices of Lega I Aid', a• if this was some para noirl 

delusion of his, whereas in truth and in fact, the appellant's affidavits 

h . l I . compre enstve y rove 1t. 

174. In her pnragraph 13, the learned judge absolutely falsely stated that the 

appellant's compll int about Mtati's refusal of his second request was that he 

hadn't mentione) in his refusal tha t. the information was required for issues that 

had been fully ve1 tilated in the Labotll' Couxt. The appellant's affidavits and 

heads of argttme1t show (and the transcript of his oral argument will vouch) that 

the appellant said nothing of the kfod. This was pw·e invention by the learned 
I 

judge, arising fro n her abject confusion about what the issues were. 

175. The learned 'udge's paragraph 13 omitted to mention the appellant's 

immediate slatedlreasons for making his second request, as opposed to his 

11.lt.im.ale Rtated iiitention to return to court, recited above. 

' 
176. In her paraJ raph 14, the learned judge entirely mangled and falsified the 

I 
appellant's s taLcd reason for specifying records he believed didn't exist: in truth 

and fact, it was tl force the delivery of a section 23 affidavit confo .. ming that 

certain records )dn't exist, for use in perjury complaints. 165 (Had the trnth been 

told on oath, records would exist to vouch it.) 

l 
177. The learned judge's paragraph 15 falsified the appellant's expressly stated 

'main aim' in malcing 'his application', which she misleadingly daimed was to 

expose the fruit.lJss and wasteful expenditure LASA incurred in indefensibly 

opposing his PJA applications and application to compel full and proper 

compliance with its settlement agreement. In truth and in fact , this was the 

lM Hecord, p 230, pn '16. 
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'main aim' of the appellant's first request. only, not his second, whose 'main aim', 

recited above, was Lanifold and completely different. 

J 78. Consistent wiJh her generally cavalier approach to the facts right in front of 

her, repeatedly po.i ltecl out above, the learned judge claimed in her paragi·aph 15 

that the appella nt pp lied for the substitution of the original 'second respondent 

for the respondent, being the information officer, Legal Aid South Africa.' In fact, 

there never was a. econd respondent to substitute, and 'The Information Officer, 

Legal Aid South Arca' (per the appellant's citation) was never the 'second 

respondent' and hj d not been cited befo1·e being substituted. 

179. The leamed jLdge hopelessly botched and falsified the appeJlant's argumen t 

1.11leged in her par graph 21. The appcllant:s heads of argu ment cont1·adict and 

refute (as will the ranscript of his oral argument) her absolutely false statement 

that tJ1e appellant argued that 'his requests were not frivolous' because 'Mr 

Mtati did not refer to his requests as frivolous and vexatious in his initial 

response to h im p io1· to the launchiug of the application.' 

180. The learned judge has it a ll upside down. Qui~ the contrru·y, it was 

precisely Mtati's j~stification 'in his initial response' that the appellant's 

requests were 'friJolous and vexatious', as his refusal notice show8. 106 It was only 

in his answering J mdavit that Mtati then raised and relied on sections 7, 36 and 

371:>7 to fortify hisjrcfusal of the appellant's requests on Lhe du::il grounds 

envisaged by sect on 45(u) nnd (b), namely that they were frivolous and 

vexatious, and thlt responding to them would unreasonably tax LASA's 

resources. 

1~ Record. pp 61-5. I 
167 Record, pp 190-3, 1>~rns 69-81; et seq. 
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181. Indeed, totall cont,rAdicting her absolutely false statement in her 

paragraph 21 of what the appellant 'submitted', HIS the learned judge earlier in 

her paragraph 5 ve}y correctly recorded the contrary truth of it: 'According to the 
I 

appellant, Mt· Mtatj refused to furnish him with the records he requested and 

relied on s 45 of th~ Act. Mr Mtati advised him that his requests were manifestly 

frivolous, and vexaLous, and substantially and unreasonably diverted the most 
I 

needed resources of the Legal Aid.'169 And again, in her paragraph 7, the learned 

judge very correctlf i·ecorded that Mtati's 'contention was that the appellant's 

requests were frivdlous and vexatious; and the work involved in compiling the 

information wouldJ substantially and uru·easonably, divert the Legal Ai.d's 

resources. Relying on the provisions of s 45 of the Act, he believed that his 

decision ought to b
1
e sustained as it was not reviewable.' 

182. The learned +dge's gru·bled, ~ontradictory claim in her paragraph 21 that 

the appellant 'conceded that all his requests arose from his non-appointment to 

the senior litigatoll post by the Legal Aid, even though some pertain to costs 

incurred during tJJe PAIA litigation' is absolutely false (as the transcript of the 

appellant's argumbnt wilJ show). It's obvious from a glance at the annexurn to 

the appellant's se ond request that only about a third of the specified records 
I 

concern the appellant's 'non-appointment to the senior litigator post by the Legal 

Aid'. And not all J the first request, as amended, 'pertain[s] to costs incurred 

during the PAIA ll tigation'. 

183. The learned ·udge's blatant falsification of the appellant's oral argument to 

portray him as dishonest was an outright fabrication (as the transcript of the 

argument will voJ1ch): 'He submitted that it was untrue that he required the 

information in ortr to pursue the litigation against the Legal Aid but he later 

15a Judgment, para 21. 
•~q Judgment, para 5. 
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conceded that his u timate intention was to launch a rescission in his Labour 
I 

Cow·t matter'. 

184. First, in trut and in fact, the appellant forthrightly stated at the outset, by 

clear, unequivocal lmplication in his Jetter amending his requests, in which he 

set out his several ltcntions, that he intended using some of the requested 

records in support ~f n rescission applicaLion to the Labour Court.160 

I 
185. Second, the appellant's affidavits and heads of argume nt show (and the 

transcrip t of his orb1 argument will vouch) that he never hid, denied, disputed or 

equivocated abont~is intention to use some of the requested records in support 

of a rescission appLcation. And the reason the appellant was forthright about his 

ultimate intention/in this regard, a mong his several other immediate intentions, 

is that, as he corrdctly understood and repeatedly asserted, using PAIA to gather 

evidence before th~ institution a nd commencement of legal proceedings is a n 

impeccnbly pl'Ope•j use of the Act 

186. Third, flatly contradicting herself, the learned judge herself stated very 

correctly in her pJ agraph 25 that (appellant's added emphasis): 'The appellant 

made it clear in 1iL affidavits that he required the information in order to launch 

an application for rescission of judgment in the Lahour Court as he believed that 

court was defrauded hence it came to the conclusion that it did.' 

187. In claiming I tlerly falsely that the appel !ant initially lied to conceal hie 

intention to uses me of the requested records in a rescission appHcation, only to 

later concede it - 111 other words in absolutely falsely portraying the appellant as 

a shifty liar caug~t out in court - the learned judge announced be1· own ignorant 
I 

misconception tha t PAIA doesn't allow lhe gathering of documentR for use in 

future intended + gation. 

I 

' '"° Re(Ol'd, p 61; and p 243, pam 79. 
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188. The learned judge's flagran t disregard fo1· section 11(3), which indeed holds 

unequivocally tha t /her language) 'the purpose of why he sought the reco1·ds was 

irrelevant if one ha reganl to s 11(3) of the Act', just as t he appellant correctly 

asserted, has been ealt with above. The learned judge discounted this correct 

statement of law to be the appellant's mere 'submission', which she later wrongly 

rejected - in doing o, rejecting the law itself. 

189. Likewise, the learned judge discounted as the appella nt's mere 'view' the 

appellant's incont r vertibly correct legal statement, made on the highest 

authority, that 'mj·e curiosity' (the a ppellant's phrase, duly quoted by the 

learned judge) su, tces to entitle a requester to access public body records 

(provided he or she has complied with the prescribed formalities and paid t he 

presc1·ibed reques fee). Later implicitly rejecting thls 'view' - having regard to 

her corrupted, incomplete, distorted paraphrase of the Preamble to PAIA and her 

evident misconcep/tion a rising from it t ha t it's necessary to show that records 

requested are neeaed to exercise or protect the requester's ri ghts 161 - the learned 

judge implicitly r~ectcd t he authority of t he Constitutional Couxt in holding in 

HSFthat: 

PAJA'. affords any person the right of access to any information held 

by tJo state. The person seeking the information need not give a ny 

exp] nation whatsoever as to why she Ol' he rcqufres t he 

information. The person could be t he classic busybody who wants 

acce s to informalioo held by t he state for the sake of it. 

190. The appcJJant's affidavi ts and heads of argu ment show (and the tra nscript 

of bis oral argumbnt will vouch) that in truth the appellant never cJaimed, as the 

learned judge fa l~ely stated he did, in doing so making hi m appear lega lJy 

ignorant, that 11 was enforcing h is constitutional right to informat ion as 

161 Judgment, porn 26 
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provided for ins 341 of the Constitution'. And the reason the applicat.ion never 

claimed or argued his is that's 34 of the Constitution' has nothing to do with the 

appellant's 'constit tional right to information'.lG2 In short, the learned judge 

imputed her igilor nee of the Bill of Rights to the appellant. 

191. The learned j dge's claim in her paragraph 22 that LASA's counsel 

'submitted that th appellant did not have an absolute right of access to 

information .. .' is t!tally false. In truth and in fact, (as the transcript of the 

argument will vou h) LASA's counsel made no such submission. Instead, he 

falsely and untrtttl fully alleged that the appellant had cont.end£d that he had an 

absolute right to ti P. records he'd req11ested, thereby imputing to the appellant his 

own incomprehens 'on of the appellant's case and precise understanding of his 

'general and unqu lified right'LGJ to public body information under section 

32(1)(a) of the Con ·tit.ution. (Indeed, as t.he transcript will vouch, when the 

appellant proteste LASA's counsel's gross misrepresentation of his position, the 

learned judge reco nised this and rebuked the latter's false claim from t.he 

bench. But in her. ttdgment she gave a folse and untrue account of the spat.) 

PART THREE 

192. In her parag iapb 18, the learned judge jumbled and misrepresented the 

appellant's reasor for putting up his Special Report to the SAHRC (annexure 'F' 

to his founding a · davit), finely detailing LASA's persistent, defiant, incorrigible, 

recidivist PAIA de! inquency since 2010, as being 'to confirm to the court that he 

had indeed delivejed that report to [the] SAHRC'. In fact, it was annexu1·e 'G' 

compris ing the appellant's covering letter and proof of post of the Special Report, 

that 'confirm[ed] t the court that he had indeed delivered that report t.o [the] 

162 Seclion 34 of the Co1~stitution1 'Access to court,s' provides: 'Everyone hns the right to hnve any dispute 
thnt cnn be resolved by {.1iQ applicntion of lnw decided in a foir public hearing before a courL or, where 
11ppropriate, nnother in ependont nnd impnninl Lribunal or forum.' 
JGJ Poot.note 26. 
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SAHRC'. The lea m i d judge's unfamiliarity with the evidence before her further 
I 

suggests she never ·ead the report before trying the case. 

193. The learned j j dge 'agree[dJ with the respondent's submissions that 

paragraphs 29, 30, b2, 33, 34, 38, 40, 41, 42, 45, 47, 55, 65, 66, 75 as well as 

annexure 'F' are ir elevant to the merits of the application. They do not in any 

way, contribute to the determination of the issues between the parties in casu.' 

194. A careful, im artial, and considered examination of these paragraphs and 
l 

of annexure 'F' - the Special Report - doesn't support this finding. 'Some of the 
I 

averments are defamatory', tho learned ju<lge found, without stating which, and 
I 

wrongly held that they're unsubstantiated, when quite the contrary, each and 

every allegation co 1cerning (i) t he corruption at LASA unearthed by the 

appellant and (ii) MSA's persistent strenuous resistance to making its records 

available, the betJ r to obstruct the appellant's investigation an<l full exposure of 

this corruption, is I ,ouched. As appears from the Special Report, none of the 

appellant's allegations are 'vague and unsubstantiated'; quite the oppos.ite, all 

are seuerely direct, and all are vouched by way of footnoted references Lo 

supporting docum~nts.m The judge's statement that the appellant's allegations 

in his Special Rephrt are 'vague and unsubstnntiated' iB patently untrue. The 

learned judge wai likewise wrong to hold the information set out in the said 

enumernted para.iraphs and the whole of annexure 'F' to be 'scandalous, 

vexatiouR and irl'elevant and ought to be stuck out with costs.' This falsely and 
I 

insupporLably mischaracterised the essential background evidence presented by 

the appellant in support of the special orders be sought in his notice of motion. 

195. The learned 'udge's treatment and decision of the strike-out application, in 

which she mechaJucaJly recited a series of negative descriptions of the 

appellant's evide11ce, show that she failed to consider the matter properly -

I 
I 

1u Rerord, p 12, pura 31. 
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unlike Vahed J wh6 briskly dismissed an identical attempt by LASA to suppress 

exactly the same ~criminating evidence of pervasive, systemic corruption in 

LASA's top ranks, including LASA's habitual PAIA delinquency since 2010 
l 

detailed in the Spebial Report, presented in and attached to the appellant's (in 

that case, the respf ndent's) answering and supplementary affidavits in LASA's 

fajJed application ~.o have him declared a vexatious litigant (12124/16P). 1G<> 

I 
196. The learned jjtdgc's striking out of whole swathes of the appellant's 

carefully assembld,d case on the sever~! manifestly insupportable grounds she 

unjustifiably adval1ced relieved her of the need to deal with the corruption and 
I 

lawlessness in LASA's top ranks, closely described in the appellant's founding 

affidavit. / 

197. None of the 1ppellant's replying affidavit was attacked by the original or 

substituted rcspolildents, and consequently none of it was struck out. So to avoid 

dealing with the Jppellant's further description of the criminal and other 
I 

corruption at LA A it pointedly described, 1GG the leai·ned judge simply looked 

past it, as iI it didn't exist. 
I 

198. 'I'he learned1·udge's failure to hnve considered the backgl'Ound of criminal 

and other serious1conuption und lawlessness at LASA1G? - even the docnmented 

perversion olj1ulibial proceedingstGB - resulted in her failure to have properly 

considered on a chnspectus of all the euidtmce set before her the implications of 
I 

section 46 for Mtati's refusal of the appellant's second request, overriding the 
I 

dual justification. allowed by sections 45, even had they applied, and requiring 

compliance with l request where, per subsection (a), 'the disclosure of the 
I 
r 

166 Record, p 280, pnrnl21'1. 
•!iii Record, pp 212, pRri 1.1 I; p 2 I 4, parn 2.2; pp 235-40, paras 67-75; p 241. porn 78.'I; p 248-9, purus 
!Jf>-100; p 262, para 152; p 26G, par:.1 1611; pp 269-70, paras 178-80; p 273, para l!J2; p 278, pnrn 201; nnd 

Pr 27!J-80, poro 213. I 
l61 Record, pp 13-15, p,aros 35-38. 
168 Record, pp 15--16, Jarns 39-40; p 212, pnro 1.11. 
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record[s} would revkal evidence of- (i) a substantial contravention of, or failure to 
I 

comply with, the la\v'. 
I 

199. Finally, in condemning the appellant in costs, the learned judge wrongly 
I 

and insupportably /disregarded the well-established Biowatch rule, shielding 

from cost orders bona fide but ultimately unsuccessful litigants seeking to 
l 

vindicate their con
1
stitutional rights. It's signjficant here that the learned judge 

didn' t uphold Mtati's charge in b is refusal notice that the appellant's intentions 
I 

i11 making his reqttests were frivolous and vexatious and calculated to waste 
I 

LASA's time.1G9 In'stcad she arrived at her finding thal the appellant's requests 

were hit by section 45 because, in her view, they were hit by section 7;170 and also 

that Mtati was justified in refusing I.he appellant access to LASA's counsels' 
I 

fee-notes by sections 36 and 37_ 111 In other words, the learned judge came to her 

' decision against the appellant on the merits of the main case by way of her 
I 

peculiar technical analysis, even if completely wrong. Her costs order accordingly 
I 

failed to respect the Constitutional Court's Biowatch rule. 

I 

200. In the premises, the judgment falls to be set aside anrl the appelJaot's claim 
I 

for the orders setlout. in his amended notice of motion upheld. 
J 

Signed at Eshow~ on 9 July 2020 
I 

ANTHONYDR~K 
APPELLANT j 

tG9 Record, pp 64-5. 
110 Judgment, para 2~. 
111 Judgment, pnros s,0-:ts. 
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083 77<:J 4174 

SERVICE ADDR~SS: 
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1 
·estbm11, P ielermaritzburg 

083 67() 0884 

TO: 

'I'he Information f fficer, Legal Aid South Africa 
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J .ega I Aid SA 
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By email: ashokJ @legal-aid.co.za 
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High Court of South Africa 
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IN THE HIGH COURT OF SOUTH AFRICA 
KWAZUl.U-NATAL DIVISION. PIEIERMARITZBURG 

' f (fiS . 

CASE No: 11187/16P 

In the matter betw en: 

LEGAL AID SOUTH AFRICA 

I 
Applicant 

I 
and 

ANTHONY ROBIN BRINK Respondent 

NOTICE OF MOTION 

TAKE NOTICE Tf AT the abovenamed applicant intends making application to the 

above Honourabl Court, on a date to be decided by the registrar, for an order on the 

following terms: 

1. The applic tion by the Respondent seeking to waive to the provision of security 

of costs in ierms of rule 49(13) has lapsed and should not be condoned; 

2. The respo dent's be ordered to provide securi ty of costs in terms of rule 49(13) 

of the abov Honourable Court to the amount of R300 000 



2 

3. Costs of suit,! 

I 

I 
4. Further and/or alternative relief. 

TAKE NOTICE tlrnt the answering affidavit of PATRICK ROBERT 

HUNDERMARK tdgcther with the annexures thereto, filed in opposition to the 

Respondent application fo r waiving of security will be· used in support of this 
I 

application. 

I 
I 

KINDLY ENROLL T HE MATTER ACCORDINGLY 

DATED at R kf¥AiT)j(;,,Jt,:Z('J__ onthisthe_£ ___ dayof OCTOBER 
2020. 

~ 
LEGALAIDSOUTHA~ 

Applicant 

LEGAL AID HOUSE 

29 DE BEER STREET 

BRAAMFONTEIN 

PRIVATE BAG X76 

BRAAMFONTEIN. 2017 

TEL: 011 877 2000 

FAX: 011 877 2222 

C/ O: PIETERMARITZBURG 
LOCAL OFFICE 



TO: 

AND TO: 
/\ND TO: 

THE R~GISTRAR OF THE ABOVE 
HONOURABLE COURT 
PIETERMARITZBURG 

PIEI ERMARITZBURG 

CEL 083 676 0884 

3 

187 BERG STREET 

PIETERMARITZBURG, 3201 

TEL: 033 3942190 

REF: ASHOK/S SEKGOTA 

SERVICE BY SHERIFF 
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lN THE JDGH COURT OF SOUTH AFRICA 
KW AZULU-NAT AL DIVISION, PIETERMARITZBURG 

I 

Io the matte.I between: 

ANTHONY ~RINK 

and 

1 
INFORMAT ON OFFICER 
LEGAL AID SOUTII AFRICA 

JUDGMENT 

Case No: J 1187/2016 

APPLICANT 

RESPONDENT 

1 Delivered on~ Mmh 2~ 

I 
Poyo Dlwati J: 

[I] This is L application to review and set aside the respondent's decision 

refusing the a1plicant's request for access to Legal Aid South Africa's public 
I 

records specified in the applicant's requests made under the provisions of the 

Promotion of !Access to Information Act 2 of 2000 (the Act). Other orders 

ancillary to the granting of this order including personal costs orders against the 

respondent's o ficials that dealt with the applicant's requests were also sought by 

the applicant. 
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(2) There is a Jong history of litigation between the appJicant and the Legal 

Aid South Afrida (the Legal Aid). The applicant, an advocate of .this court by 
I 

profession, applied for a post as a senior litigator wlth the Legal Aid during 2009. 

The applicant as recommended for appointment to this post but due to 

budgetary consl ints the recruitment process was aborted. The applicant was not 

happy with this decision and launched proceedings in the Labour Court 

challenging tha ' decision. The applicant was not·successful with that challenge 

both, in the Lab&ur and Labour Appeal Courts as they both found against him. 

[3] Against L, brief background, on 25 July and on I August 2019 the 

applicant delivdr his requests for access to specified records from the Legal 

Aid. He complied with all the formalities relating to that request. He advised the 

Legal Aid that lhe required the records so that he could pass them on to the 

Minister and Df puty Minister of Justice and Constitutional Development, the 

Portfolio Committee on Justice, the Auditor General and various transparency 

and national m~dia organisations. He averred that he required an enquiry to be 

undertaken on rhassive irregular, fruitless and wasteful expenditure incurred by 

the Legal Aid in contravention of s 3 8(1 )(c)(ii) of the Public Finance 

Management Apt 1 of 1999 (the PFMA). According to him, this would lead to 

the unveiling o~ corruption and other criminal activities undertaken at the Legal 

Aid's various offices. 
I 

[ 4) Mr Brin kl further averred in his letter that all this evidence would be handed 

over to the Nalional Prosecuting Autl1ority (the NPA) for prosecution of the 

individuals involved. The infonnation requested included, but was not limited to: 

(a) counsel's i+ oices reflecting their charges in the applicant's several requests 

for access to reGords made in October 2013; 

I 



I 
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(b) all charges 1etating to the P AIA litigation between the Legal Aid and the 

applicant in the Eshowe Magistrates' Court, including costs of WE White 

Attorneys; t 
(c) various info ation relating to the senior litigator post arising, either from 

correspondence etween lhe applicant and Ms Vedalankar (the Chief Executive 

Officer of the Le~al Aid), or to the Justice Portfolio Committee or communication 

or record of the becision taken to tenninate the recruitment of the senior litigator 

post; j 

( d) and intern l memos relating to the whole recruitment process from 

commencement of the senior litigator post to the end when a decision not to 

appoint was tak n. All the information he required was listed in anncxures 'A' & 

'B' annexed to liis founding affidavit. 

I 
[5] According to the applicant, his requests were directed to Mr Thembile 

I 
Mtati (Mr Mtati) who at tbe time acted as the Deputy Information Officer of the 

Legal Aid. Accdrding to the applicant, Mr Mtati refused to furnish him with the 

records he requdsted and relied on s 45 of the Act. Mr Mtati advised him that his 

request<; were E ifestly frivolous, and vexatious, and substantially and 

unreasonably di erted the most needed resources of the Legal Aid. Aggrieved by 

this decision, th applicant launched thjs application and relied on the provisions 

of s 78 of the A~t. He averred that Mr Mtati had the onus to establish the basis of 

why he referred to his requests as frivolous. He further averred that he was 

entitled to mak1 as many requests as he liked and that it did not matter that he 

already had so]'e of !he information. 

[6) The applicant denied that he had improperly bombarded officials of the 

Legal Aid with Jarious communication and requests relating to the senior litigator 

post. He furthe denied that his requests were frivolous and were diverting the 

resources of the Legal Aid. In his view, the gathering of the information he 
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requested was nbt too time consuming. He contended that he did not exhaust all 

available altcmJtive remedies as such an exercise had proved futile in the past. 
I 

This was also tpe case to the South African Human Rights Commission (the 

SAHRC) and ~e Office of the Public Protector (the PP). The applicant also 

sought a costs t rder against all the Legal Aid officials who were party to the 

refusal of his r~uests as he deemed their refusal unconstitutional. 

I 
[7) The Lega1 Aid opposed the application. Mr Mtati, its deputy information 

officer then, avb1ted that the applicant's application made on 25 July 2016 was 

his fourteenth PF request to the Legal Aid. He further averred that the applicant 

was impermiss1bly seeking to re-litigate bis non-appointment to the senior 

litigator post ei en though that issue had been finally determined by both the 

Labour and Labour Appeal Courts. His contention was that the applicant's 

requests were f~ivolous and vexatious; and the work involved in compiling the 

infom1ation wquld, substantially and unreasonably, divert the Legal Aid's 

resources. Rely
1

ing on the provisions of s 45 of the Act, he believed that his 

decision ought lo be sustained as it was not reviewable. 

(8] Mr Mtati further averred that the records, which the applicant requested, 

were the subjeot of an ongoing litigation between the parties and therefore the 

Legal Aid was entitled to refuse the request as prescribed by s 7 of the Act. 

Furthem1ore, s9 went the averment, some of the records required by the applicant 

related to the p~ivate affairs of third parties and the release of that infonnation 

would prejudi 
1
e those parties' rights to privacy. In Mr Mtati's view this 

application ought to be dismissed as the applicant had launched another review 

application su+ equent to the refusal of his fifteenth P AIA request which was 

launched after tFs application had been filed. He submitted that the relief sought 

in this application would be academic and would have no practical effect. 
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(9] Mr Mtati further averred that during 2015 the applicant launched five 

applications to cbmpel against the Legal Aid in the Eshowe Magistrates' Court. 

During February! 2016, a decision was reached by the Legal Aid to furnish the 

applicant with + rious information in order to bring to an end the litigation 

between the parties. This resulted in a settlement agreement being concluded 

between the part~es and was made an order of court. This, according to Mr Mtati, 

was not in any wky an admission of wrongdoing by the Legal Aid but was a way 

of trying to reac~ finality to the ongoing litigation between the parties. 

(10] SubsequJ to the conclusion of the settlement agreement, the applicant 

accused the LegJ1 Aid of being in breach of that settlement agreement. This Jed 

to Mr Mtati depbsing to an affidavit in terms of s 23 of the Act in which he 

explained that s6me of the records required by the applicant in terms of that 

settlement agree~ent either did not exist or could not be found. This resulted in 

the applications ih the Eshowe Magistrates' Court being re-enrolled and were still 

pending as at theltime when Mr Mtati filed his answering affidavit. In Mr Mt.ati's 

view, based on t e history of the matter between the parties, no other decision 

maker could havl reached a different conclusion than the one he had made as his 

refusal was pr emf sed on the provisions of s 36, 3 7 and 4 5 of the Act. 

(11] Mr Mtati fu1ther averred that the disclosure of counsel's fee notes would 

harm their finanbial and commercial interests as this would be tantamount to 

informing other ihdustry participants about their finances. According to Mr Mtati, 

this would also hnjustifiably infringe the counsel's constitutionally protected 

rights to privacy l s their business, trade operations and financials would become 

public k.nowledgi_ In any event, so went the contention, the counsels whose fee 

notes were subje! t of the requests had not given pennission for the disclosure of 

their information For all these reasons, Mr Mtati prayed for the dismissal of the 

application with costs. He further submitted that the applicant had failed to make 
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out a case for a y personal cost orders as no mala fides by him had been shown 

or by any other gal Aid official. 

[12] ln reply, the applicant reiterated that he believed that there was serious 

corruption at the offices of the LegaJ Aid. He conceded that he was intent on 
I 

ensuring that th's corruption was revealed hence he was bitterly aggrieved by the 

Legal Aid's stance of refusing his requests. He contended that Mr Mtati had not 

initially mentiohed the reasons for refusing his PAlA application as reflected in 

paragraphs 69 tb 74 of his answering affidavit. In his view, these reasons were an 

afterthought, ~anufactured subsequent to tJ1e launch of this application. 

Furthennore, sd went the contention, as the Legal Aid had included the counsel's 

fee notes in the ~abour Court case's bill of cos~, which it wanted him to pay, he 

saw no reason '~hy it was now refusing to furnish him these further biJls. In rus 

view, counsel'sifee notes were not protected by the attorney client privilege and 

therefore s 40 of the Act was not applicable. 

I 
[13] Tbe appl}cant further averred that the Legal Aid was contemptuous to his 

constitutional r ghts to information and s l 95(l)(g) of the Constitution which 

required stale organs to foster transparency by providing the public with timely, 

accessible and Jccuratc infonnation. With regard to the Legal Aid's reason that 

the information! was required for issues that had been fu lly ventilated in the 

Labour Court, Ais response was that this reason for refusal had not been stated 

initially in the 1btter from the Legal Aid. Secondly, he intended returning to the 

Labour Court , ith an application for rescission of that judgment on the grounds 

that the Judgmert was obtained by :fraudulent menns as the evidence given at the 

trial was pcrju ·ed. Furthennore, he contended that some of the information 

required had nothing to do with the non-appointment in the senior litigator post 

but more abou 1 the funds that the Legal Aid had spent defending his PAIA 

applications. 
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[14) The applitant further contended that the Legal Aid had agreed, in terms of 

the settlement Jgreemeut, that he would be entitled to one final request for 

information retdting to the senior litigator post and therefore it was obliged to 

give him such i'ruonnation. He further averred that he knew that some of the 
I 

records did not exist but required them as the Legal Aid purported to rely on them 
I 

during the senior litigator post trial in the Labour court. This, according to him, 

was a perjury cJmmitted by the officials of the Legal Aid and he would use this 

to lay a complai'nt with the NP A. 

[I 5] According to the applicant, the main aim of his application was to reveal 

to the public abd various persons and institutions, mentioned in paragraph 3 

above, how put>tic bodies such as the Legal Aid used so much money to defend 

his applications, which amounted to fruitless and wasteful expenditure. Those, in 

summary, were
1
the versions of the parties. The applicant, prior to the hearing of 

the matter, applied for an amendment of his notice of motion by substituting the 

second respondr nt for the respondent, being the information officer, Legal Aid 

South Africa. This was so as the applicant became aware that Mr Mtati no longer 

worked for the /Legal Aid. The application was not opposed by the respondent. 

There was no prejudice to be caused by such an amendment and as the case had 
I 

been made out for such an amendment, I granted the order. 
I 

[ 16] The issues to be detennined in this application are whether the respondent 

erred in refusing the applicant's requests for info1mation on the basis that: 

(a) the infonn~tion was requested for criminal or civil proceedings after the 

commencemenl of those proceedfogs; 

(b) the appliJt's requests were manifestly frivolous or vexatious; 
I 

(c) the work linvoJved in processing the requests would substantially and 

unreasonably divert the Legal Aid's resources; 
I 
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( d) the requests fell within the mandatory exclusionary provisions under the Act 

that protect third party information, the disclosure of which would affect a person 

other than the bbdy from which it was requested. 

(17] Prior to t e hearing of the matter the respondent filed an application to 
I 

strike out vario19 paragraphs in the applicant's founding affidavit on the basis 

that they were e · ther: -

(a) inadmissible hearsay and irrelevant to the matter at hand; or 

(b) abusive, uJwarranted personal attacks and defamatory material against 

various official. of the Legal Aid and its Chainnan, Judge President MJambo of 

the Gauteng Di ision of the High Court; 

This application! related to paragraphs 29-34, paragraphs 38-42, paragraphs 44-
1 

47, paragraphs 55, 64-78 as well as annexure 'F' to the founding affidavit. 

(18) Mr Brink opposed this application on the basis that he had already 

challenged MJa~bo JP's integrity in several complaints that he made to the 

Judicial ServicJ Commission (the JSC). In his view the JSC had not regarded his 

complaints as f,ivolous or lacking in substance as Mlambo JP was required to 

answer to those complaints. Furthennore, the allegations were not irrelevant 

either as some o~ the averments were a part of the necessary factual background 

to expose the L gal Aid's persistence on illegal and unconstitutional refusal of 

his requests sinee 20 J 0. He believed that these facts were also relevant for the 

orders he sough~ to publish and notify the Minister of Justice and Correctional 

Service, the Pof olio Committee and the SAHRC. Furthennore, he contended 

that there was nb prejudice arising from the fact that he had attached annexure 

'F' as this wast~ confirm to the court that he had indeed delivered that report to 

SAIIB.C. 
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[19] Rule 6(15) of the Unifonn Rules provides that the court may on 
' 

application order to be struck out from any affidavit any matter which is 

scandalous, ve ·atious or irrelevant, with an appropriate order as to costs, 

including costs as between attorney and client. The court shall not grant the 

application unibss it is satisfied that the applicant will be prejudiced in his case if 

it is not granted. The courts have held that the: 

' lest for irrelcvan~ is whether the allegations do not apply to the matter in hand or do not 

contribute one way or another to a decision of that matter'. 1 

They have also: held that inadmissible evidence is by its very nature irrelevant.2 

Furthermore, tlie 

' test for detenninihg relevance is whether the evidence objected to is relevant to an issue in the 

litigntion' .l 

[20) 1 agree tth che respondent's submissions that paragraphs 29, 30, 32, 33, 

34, 38, 40, 41, f2, 45, 47, 55, 65, 66, 75 as well as annexure 'F' are irrelevant to 

the merits of !his application. They do not in any way, contribute to the 

determination of the issues between the parties in casu. Some of the avcrmcnts 

are defamatory] have the potential to cause irreparable harm to the integrity and 
I 

reputation of individuals and institutions who are not parties to this application 

and they have ro opportunity to respond to them. Some of the averments have 

been stated as though they are proven facts yet no determination had been made 

about them. A~ held in University of the Free State v Afriforum & Anothe~, 
allegations tbau are immaterial and irrelevant should be struck out, especially 

when they advdnce damaging, vague and unsubstantiated allegations regarding a 

party's conduct In my view, the averrnents complained of in the applicant's 

I 
1 National Director o.{' Public Prosec111ions \I Zuma 2009 {2) SA 279 (SCA) para 2.3. 
7 Swiss borough Diamond Mines (Pty) Ltd & others v Govemmenl of the Republic of South Ajrlcn & others I 999 
(2) SA 279 (1) 336F-p. 
3 Helen Su;man Fourif1at/on v Presldant of the Republic of So111h Africa & others 201 S (2) SA I (CC) p.1m 28. 
• University of the Fr~ Stale v Afriforum & Another (2017) ZASCA 32 para 40 lllld footnote 22 
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affidavit are s~andalous, vexatious and irrelevant and ought to be struck out with 

costs. I 

[21 J I turn 1w to deal with the issues in this application. Mr Brink, who 

appeared in pebon, argued that his requests were not frivolous or vexatious and 

this could be ~auged from the reasons he stated for seeking them. He submitted 

that this was bbme out by the fact 01at Mr Mtati did not refer to his requests as 

frivolous and }exatious in his initial response lo rum prior to the launching of the 

application. HJ conceded that all his requests arose from his non-appointment to 

the senior litigator post by the Legal Aid, even though some pertain to costs 

incurred durin~ the opposition of his PAlA applications. He submitted that it was 

untrue that he rMuired the information in order to pursue the litigation against the 

Legal Aid but thter conceded that his ultimate intention was to launch a rescission 

application in 1 his Labour Court matter as he believed that his claim was 

fraudulently diJmissed due to perjury commjtted by some Legal Aid officials. In 

any event, so ~ent the submission, the purpose of why he sought the records was 

irrelevant if onf hacl regard to s 11 (3) of the Act. In his view, according to the 

Act, mere curjosity entitled him to the records and he was enforcing his 

constitutional r ght to information as provided for in s 34 of the Constitution. 

(22] Mr Bokaf a SC, on the other hand, on behalf of the respondent, submitted 

that the applicant did not have an absolute right of access to infonnation as . I 
various balanci~1g act of interests was required in considering an application for 

access to infor, ation. He submitted that as the applicant required the information 

in order to continue his litigation against the respondent, same was prohibited in 

tenns of s 7 of {he Act. Furthennore, so went the submission, as the applicant's 

requests for information were putting a strain on the Legal Aid's limited 

resources, the r lfusal under such circumstances was pennissible in terms of s 45 





II 

of the Act. Fu hermore, Mr Bokaba accused the applicant of acting frivolously 

and vexatious!~ as he copied all and sundry in all his dealings with the respondent. 

[23] Mr BolCaba further submitted that the refusal to hand over counsel's 

invoices submltted to the Legal Aid was protected by the provisions of s 34, 36 

and 37 of the: Act and was therefore not reviewable. He submitted that the 

applicant woum in any event see those invoices when the bills of costs have been 

set down for +•lion at the end of the litigation. In his submission, d1e applicant 

was abusing the Act and had failed to make out a case for the relief sought. With 

regards to cost! de bonis propris, he submitted that the applicant failed to show 

that Mr Mtati dr any other official of the Legal Aid had acted mala fides and not 

in accordance t ith the law. 

(24 J The starting point perhaps is the Act. The preamble to the Act provides that 

the Act is to 

'give effect to the constitutional right of access to any information held by the State and any 

information that is held by another person and that is required for the exercise or protection of 

any rights; and to ~rovide for matters connected therewith'. 

The first reasonlfumished by the respondent for refusing the applicant's requests 

was that the af Ii cant sought to use the information to re-litigate his non­

appointment in e senior litigator post whilst some of the infonnation related to 

the litigation th twas pending in the Eshowe Magistrates' Court. 

[25] In this , J ard, section 7 of the Act provides that the Act does not apply to 

records requested for criminal or civil proceedings after commencement of those 

proceedings. Tie applicant made it clear in his affidavits that he required the 

information in y der to launch an application for rescission of judgment in the 

Labour Court as
1 

he believed that that court was defrauded hence it came to the 

conclusion that it did. In this regard, the applicant submitted that he was protected 
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by s 11(3) in this regard which provides that a requester's right of access to 

infom1ation i not affected by any reasons the requester gives for requesting 
I 

access or the ~nformation officer's belief as to what the requester's reasons are 

for requesting access. 

[26) I do not agree with the applicant. Section 7 is clear on when the Act does 

not apply. It therefore becomes important to disclose why the record is sought 

and this is linJ with the preamble to the Act, which specifies the purposes for 

which the info mution might be required; namely, for exercise of protection of 

any rights and to provide for matters connected therewith. In light of s 7 of the 

Act, I am of the view that it is important to have regard to the purposes for which 

the information is sought for. Furthermore, it is clear from the applicant's version 

that he seeks o launch a rescission application in the Labour Court. Those 

proceedings hbd commenced and a decision reached hence a rescission 

application. Thd proceedings in Eshowe Magistrate.c;' Court have commenced and 

have not conclu~ed. 

(27) As beld u PFE International Inc (BVJ) & Others v Industrial Development 

C01poration of South Africa Lt cf there are three conditions which must be met if 

the application for P AJA is to be denied. First, access to information must be 

sought for the p~rpose of civil or criminal proceedings. Second, the request must 

be made after tJe commencement of the proceedings. And third, access to the 
I 

record or infojation must be provided for in another law. All three conditions 

have been met 'n my view. In casu, the discovery procedures and taxation 

constitute the la is con temp lated in s 7 ( 1) ( c) of the Act. I, therefore, agree that 

the Legal Aid is ~rotected by s 7( l) (c) in refusing the records. 

I 

s P FE l111ernotlonol Inc (11 VI) & Other.ni l11dustrial Development Corporation of So1111t Africo Ltd 2013 ( l) SA 
I CC at parn 20 
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(28] That, hoi ever, is not the end of the matter. The second reason for the 

refusal was tha the Legal Aid was protected by s 45 of the Act. Section 45 

provides that the information officer of a public body may refuse a request for 

access to a reco}d of the body if: -
I 

(a) the request i~ manifestly frivolous or vexatious; or 
I 

(b) the work involved in processing the request would substantially and 

unreasonably di~ert the resources of the public body. 

In light of the ~nding that the Legal Aid was protected by the provisions of s 7 

(I) (c) of the A1t in refusing the request, the requests therefore become frivolous 

and vexatious i~ the circumstances. 

I 
(29] Furthermore, Mr Mtati explained in great detail how the work involved in 

processing the Jpplicant's requests would substantially and unreasonably diven 
I 

the resources oil the Legal Aid due to its volumes. He gave detailed account of 

the staff compo ent in his department and how its capacity was limited to the 

service delivery! mandate of providing legal set'Vices to the Legal Aid. In the 

absence of any ;xplanation to the contrary I must accept Mr Mtati>s version that 

the processing ofthe information would substantially and unreasonably divert the 

Legal Aid,s resdurces. 

(30] The third reason furnished by the Legal Aid for refusing the applicant's 

requests was that the disclosure of information would involve the unreasonable 

disclosure of p+ onal information about third parties. In this regard, it relied on 

the provisions oris 36 and 37 of the Act. The applicant on the other hand submitted 

that those invoiTs now belong to the Legal Aid as they had been presented to it 

for payment. He further submitted thnt in any event, some of the invoices had 

been made availhbte to him during the taxation in the Labour Court and saw no 

reason why they should not be handed to him. In my view, there is no evidence 

that the request d invoices have now been settled by the Legal Aid and thus 
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making them its property. In any event, this infonnation is also protected bys 7 
I 

of the Act as it relates to information pertaining to the litigation in the Eshowe 
I 

Magistrates' ourt. 

[31) Furthennore, in my view the infom1ation is protected bys 36 and 37 of the 

Act. Section 3~(1) provides that 

'[subject] to subsecll tion (2), the infonnntion officer of a public body must refuse a request for 

access to a recor of the body if the record contains --

Ca) trade secrets fa third party; 

(b) financial, comlmercial, scientific or technicnl information, other than trade secrets, of a third 

party, the disclosLrc of which would be likely to cause i1ann to the commercial or financial 

interests of that Jird party; or 

(c) infonnation s+ plied in confidence by a third party tho disclosure of which could reasonably 

be expected- I 
(i) to put that thfrd party at a disadvantage in contractual or other negotiations; or 

(ii) to prejudice th~t third party in commercial competition.' 

{32] Furthermore, Mr Bokaba submitted that all of the counsels who had 
I 

submitted their invoices to the Legal Aid had not consented to their invoices being 

disclosed in ter~s of the Act. This is also catered for in s 37 of the Act, which 

provides that a I equest for information may be refused if the record consists of 

infonnation tha~ was supplied in confidence by a third party the disclosure of 

which could reJsonably be expected to prejudice the future supply of ·similar 

infonnation, or information from tJ1e same source. This refusal is justified 

especially in ligHt of the fact that the applicant made it pJajn in his affidavits that 

the infonnation \sought would be widely circulated to various pernons and 

institutions mentioned in paragraph 3 above which in my view would prejudice 

the third parties. I 
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[33) As held i~ Transnet Ltd & another v SA Metal Machinery Co (Pty) Ltcf a 

third party, in re~pect to a public body, means 'any person other than the requester 

and the public b dy' . It is therefore clear why the third party's consent is required 

for the disclosule of his/her information as they are not ordinarily either of the 

parties, namely applicant or respondent. In any event, no case has been made that 

this informatio~ on third parties would reveal evidence of a substantial 

contravention 01 Jaw or an imminent and serious public safety as required by the 

Act.7 It has alsol not been shown that there is a compelling public interest to be 

served by the disclosure of such information. 

I 
[34] It seems to me that even though the applicant has already received tons of 

infonnation fro~ the Legal Aid, he is still hopeful that he might find some wrong 

doing by or on behalf of the Legal Aid. That, to me, seems to be a fishing 

expedition which cannot be said to be in the public interest. I am therefore unable 

to find that the l~gal Aid or Mr Mtati erred in any way in refusing the applicant's 

requests for reco ds. 

Order 

[35] Accordin&IY. I grant the following order: 
1 St.i• e 

(a) the application to s=-out is granted with costs. 

(b) the lmain application is to review and set aside the respondent's 

decision is dismissed with costs. 

POYO DLWATI J 

6 Ttansnet ltd and A11o!her v SA Metal Maclli11e1y Co (!'t)I) Ltd [2006} I All SA 352 (SCA) para 17. 
1 Section 46(a) of the Abt 
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Mr Rri nk proposed to make ~ payment plan of RlO 000.00 per month to our offi ce, but failed to 
carry it through as he lost his job at Eshowe. 

various attempts we re made to locate and trace hi m, but to no avail . 

vari ous attem~ts we re made wi th cartage and labour to attach and remove as per Labour Court Rule 
-- ~riff' s f ees ~indicated below 6ay<L,~ettl ed direct by t he debtor . 

Origi nal document t o Legal Aid Boa rd. 
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IN THE HIGH COURT OF SOUTH AFRICA 
KWAZULU-NAT AL DIVISION, PIETERMARITZBURG 

I 
I 
I In the matter, between: 

I 
ANTHONY BRINK 

and 

THE INF01™A_ TION OFFICER 
I 

LEGAL AID SOUTH AFRICA 

I 
ORDER 

Case No: l l 187/l 6P 

APPLICANT 

RESPONDENT 

r , 

.. ~A/t3 ' I 
~ (';>" . I 

! 
j 
I 

I 
l 

I 

In an applic~tion for leave to appeal: 

(a) The ai plication for leave to appeal is granted to the Full Court of the 

KwaZulu-N~tal Division of the High Court; 

(b) The crsts of tl1e application will be the costs in the appeal. 

JUDGMENT 

Poyo Dlwati J: 

I 
I 

I 
I 
1 

I 
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' . 

2 

[ 1) This is an application for leave to appeal against my judgment and order 

' that was handed down on 6 March 2020. 

[2] The grounds of appeal were embodied in the notice of appeal, dated 27 

March 2020, and I do not intend repeating them. The application for leave to 

appeal was filed during the national lockdown. In line with the Practice Directives 
I 

issued by the Judge President on 1 May 2020 I detennined that the application 
I 

can be disposed of without an oral hearing. I thereafter issued further directions 

in line with the Practice Directive that the parties ought to submit written 

submissions, kd thereafter I would detennine the application. The applicant 
I 

declined the request whilst the respondent filed its submissions and I am grateful 
. "- d . I to it lOf omg1so. 

[3] Whilst 
1 

do not wish to divert my focus from the issues raised in this 

application, by commenting on the disrespectful language used in the notice of 
I 

application, 11 do wish to correct one assertion which is continually repeated 
I 

throughout the notice. The assertion is that I had worked for the Legal Aid South 
I 

Africa at some point and therefore, it is my former employer and its officials are 

my fonner colleagues. I have never worked for the Legal Aid South Africa and 

therefore it iJ not my former employer. I had stated on record what the relations 

were which I had with some of its officials, despite which the applicant agreed 
I 

that I could deal with the matter. 
I 
I 

[4) Sectidn 17(1) of the Superior Courts Act 10 of 2013 regulates the 

applications / for leave to appeal. It provides that leave to appeal 'may only be 
I 

granted where the judge or judges concerned are of the opinion that the appeal 

would have~ reasonable prospect of success' or 'there is some other compelling 
I 

reason why I the appeal should be heard, including conflicting judgments on the 

matter undJr consideration'. As correctly held in Acting National Director of 
• 
I 

1 

I 
I 
I 

If} I 
. ~- · JI; __ 

I 

I 
I 
I 
! 
I 


