
___________________________________________________________________________ 

FIRST COMPLAINT AGAINST WAGLAY JP 

UNDER SECTION 14 OF THE JUDICIAL SERVICE COMMISSION ACT 

___________________________________________________________________________ 

I, Anthony Brink, affirm: 

1. I am an advocate of the High Court of South Africa, admitted to practice on 

12 April 1983. I reside at 25 Balcomb Avenue, Zini River Estate, Mtunzini, 

KwaZulu-Natal. My email address is anthonybrink.sa@gmail.com and my 

cellphone number is 0837794174. I am the complainant. 

2. This is a complaint brought under section 14 of the Judicial Service 

Commission Act 9 of 1994 against Basheer Waglay JP, head of the Labour 

and Labour Appeal Court (‘LAC’), hereinafter ‘the respondent’. 

3. The respondent was appointed Judge President of the LAC in February 2013. 

Before this, he’d been Deputy Judge President of the court under Dunstan 

Mlambo JP – the latter appointed to the LAC in November 1997, and since 

2002 chairperson of Legal Aid South Africa (‘LASA’). 

4. I charge the respondent with failure to maintain ‘Judicial Independence’, as 

required of him by Article 4 of the Code of Judicial Conduct (‘the Code’), and 

with contravening his judicial oath to ‘administer justice to all persons alike 

without ... favour or prejudice, in accordance with the Constitution and the 

law’, thereby committing an act of ‘gross misconduct, as envisaged in section 

177(1)(a) of the Constitution’, per section 14(4)(a) of the said Act.  

5. Article 4 of the Code prescribes (my ellipses for relevance): 

A judge must – 

(a) uphold the independence and integrity of the judiciary ... ; 

G



2 

 

2 

 

(b) maintain an independence of mind in the performance of judicial 

duties; 

(c) take all reasonable steps to ensure that no person or organ of state 

interferes with the functioning of the courts; ... 

6. My complaint arises from the perversion of my petition to the respondent for 

leave to appeal against a Labour Court judgment in LASA’s favour, by dint of 

an anonymous, undated, unsigned, unstamped ‘Memorandum’ (‘the 

memorandum’) drawn and passed to him by an apparently well-connected, 

top-level LASA officer, especially motivated to torpedo my petition, in which 

he aggressively denigrated me and lied about the issues before the trial 

court, the evidence at trial and my case on petition, with the object of 

defeating the ends of justice by prejudicing the respondent against me and 

against my case for leave to appeal to ensure it failed.  

7. With which prejudice, having been improperly influenced by the 

memorandum, and in contravention of Article 4 of the Code, the respondent 

summarily dismissed my petition in the grossly irregular circumstances 

described and vouched below. 

8. Annexed hereto are: 

8.1. a copy of the memorandum, marked ‘A’;  

8.2. an inventory of the petition file (DA21/14) in the Labour Appeal Court 

registry at Durban, dated 2 April 2015 and stamped on the same day 

by a registry clerk, recording the presence of the memorandum in the 

file, marked ‘B’; and, 

8.3. a copy of my petition, marked ‘C.;  
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9. On 10 December 2014, in strict compliance with rule 4(1)–(5) of the Labour 

Appeal Court Rules (‘LAC rules’), I filed my petition for leave to appeal 

against the dismissal of my action brought against LASA in the Durban 

Labour Court, in which I’d claimed an order instating me to its top 

professional position in KwaZulu-Natal, its Senior Litigator post at 

Pietermaritzburg, for which I’d been unanimously recommended by a duly 

constituted selection panel in November 2009. 

10. I’d based my claim on unfair political discrimination, which on a careful 

conspectus of the information then known to me seemed the most probable 

reason my recruitment had been aborted, considering the shambles of 

internally contradictory, objectively contradicted, risibly false, radically 

different excuses that LASA’s officers had advanced for not proceeding with 

my appointment (canvassed in my petition). (In December 2015, several 

months after my petition was dismissed, I obtained LASA’s budget 

applications to the Department of Justice and Correctional Services for 

Senior Litigator salaries for the five years 2010/11 to 2014/15, which further 

categorically exposed and refuted LASA’s main lying budgetary insufficiency 

excuse for not finalizing my appointment – which lie, repeated in the 

memorandum, both the trial judge and the respondent accepted. I accessed 

these financial records via a request made to the said Department under the 

Promotion of Access to Information Act 2 of 2000 (‘PAIA’), after LASA had 

illegally refused a similar request in May 2015, contemptuously violating my 

fundamental right to information in its ongoing cover-up of the real reason 

for the off-the-record abortion of my recruitment.) 

11. The Labour Court had dismissed my claim on 18 September 2014 – correctly, 

it turned out, albeit for very wrong reasons. A year-and-a-half later I 

discovered that the reason my appointment had been blocked had nothing to 
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do with my acute political unpopularity (accepted by the trial judge and 

canvassed at length in his judgment) and everything to do with jobs for pals. 

The selection panel’s complete, uncensored recommendation report, which I 

finally succeeded in clawing out of LASA at legal gunpoint in April 2016, 

after a long and bitter struggle for it over many years, revealed that my rival 

for the post, also shortlisted and interviewed for it, had been LASA Board 

chairperson Mlambo JP’s judicial colleague for ‘±6 years’ in the Labour Court, 

Mzochitwayo Ngcamu AJ (as he used to be).  

12. It bears mentioning here, for reasons later to become apparent, that the 

potently relevant fact of Mlambo JP’s long professional relationship with my 

competitor for the post had been determinedly and illegally concealed from 

me without any justification contemplated and allowed by Chapter 4, 

‘Grounds for Refusal of Access to Records’, in Part 2 of PAIA, under which 

Act I’d requested the minute of the selection panel’s recommendation in 

August 2010. My request for it was ignored and thereby mutely illegally 

refused in September 2010. It was expressly illegally refused in October 

2010. In January 2011, under further pressure from the PAIA Unit of the 

South African Human Rights Commission I was given a copy of the selection 

panel’s recommendation report, but heavily redacted, with this hotly relevant 

information carefully blacked out with a Koki pen to conceal it, unjustifiably 

under PAIA and therefore unlawfully. (I had no idea at that stage what was 

being hidden from me.) In February 2015, my renewed PAIA request in 

November 2014, after the dismissal of my labour claim, for the complete, 

uncensored recommendation report was obstructed with an incompetent and 

illegal charge for fees for background reading. In May 2015, the document 

was illegally refused again on the factually and legally idle basis that my 

request for it ‘relates to’ and was ‘ancillary’ to my past labour litigation and 
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was ‘malicious and seeks to divert the resources of Legal Aid South Africa’. 

In December 2015, my application to court in November 2015 to compel the 

surrender of the record, among others, was opposed without good grounds, 

followed by a lengthy, meritless, filibustering answering affidavit full of 

spurious defences. Finally on 11 February 2016, LASA capitulated in court 

just before the commencement of argument, abandoned all its manifestly 

vacant defences, and at last agreed to surrender the complete unmutilated 

recommendation report document, five-and-a-half years after I’d first tried 

exercising my fundamental right to it, and had experienced this basic civil 

right to information persistently spat upon (with Mlambo JP’s connivance; 

separate complaints to follow) as LASA determinedly hid from me the key 

information recorded in the document that my rival Ngcamu had been LASA 

Board chairperson Mlambo JP’s judicial colleague for ‘±6 years’ before he 

applied for the post. 

13. LAC rule 4(6) permitted LASA to ‘deliver an answering affidavit within 10 

days of delivery of a copy of the petition.’ In breach of this rule, it delivered 

its answering affidavit out of time on 22 January 2015. An excerpt of the first 

and last pages of this affidavit vouching this is annexed marked ‘D’. 

14. Generally indulgent about time limits in my litigation against LASA, I took 

exception on this occasion, for several reasons immaterial to detail here, to 

LASA’s insouciant breach of the LAC rules and failure to file in time, and by 

notice delivered on 27 January 2015 objected to its late delivery of its 

answering affidavit. A copy is annexed marked ‘E’. 

15. LASA responded by bringing an application for condonation as contemplated 

by LAC rule 12(1): ‘The Court may, for sufficient cause shown, excuse the 

parties from compliance with any of these rules.’ LASA’s notice of 

application, without its supporting affidavit, is annexed marked ‘F’. 
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16. On being served with LASA’s condonation application on 13 February 2015, 

I immediately set to the task of answering it, and in particular showing with 

reference to the cold print of contradicting records refuting them that LASA’s 

two excuses advanced to the respondent for the late filing of its answering 

affidavit were no ‘sufficient cause’ for it, because they were both perjured. 

17. Five days later on 18 February 2015, while still drafting my answering 

affidavit and before I’d completed and delivered it, I received an order of 

court by telefax notifying the dismissal of my petition. A copy is annexed 

marked ‘G’. 

18. According to the face of the order, the three judges of appeal who’d ‘read the 

petition and considered the matter’, and unanimously resolved to dismiss it, 

were Waglay JP and Davis and Sutherland JJA. 

19. Since: 

19.1. my petition had been irregularly determined prematurely: 

19.1.1. before I’d been able to answer LASA’s application for 

condonation and prove its excuses were lies (in keeping with 

the culture of casual mendacity in its governing ranks);  

19.1.2. before LASA’s case for condonation had been tried; and 

therefore, 

19.1.3. before LASA’s opposing affidavit was properly before court for 

consideration; 

19.2. I’d ascertained from a search of the law reports that, unlike in my 

special case, the respondent ordinarily took condonation applications 

seriously, and closely analysed and determined them with exemplary 
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care, as illustrated by his finely detailed judgment in Eberspächer v 

NUM (JA21/2007) [2008] ZALAC 11; [2009] 1 BLLR 44 (LAC); (2009) 

30 ILJ 880 (LAC) (19 September 2008) (online at https://goo.gl/hgr7xc); 

and, 

19.3. my petition identified a multitude of reversible, fundamental, critical 

procedural and evidential errors made by the trial judge at trial and in 

his judgment given more than a year later – all of which were 

eminently fit for argument on appeal on any objective, thoughtful and 

fair assessment,  

I suspected foul play in the disposal of my petition; doubted that it had been 

properly read by the respondent, and read at all by the other appeal judges 

named in the order; and resolved to investigate.  

20. I was an acting magistrate in Eshowe at the time, so I requested my retired 

accountant friend Christopher Rawlins in Durban to go over to court to 

examine the petition file and report its contents to me. Which on 1 April 2015 

he did. 

21. That same evening, Rawlins telephoned me to report that he’d: 

21.1. found no record in the court file to show that Davis and Sutherland 

JJA had considered and decided my petition; in fact he found no 

signature on any document by any of the judges named in the order; 

21.2. discovered the memorandum in the petition file, and had requested a 

registry clerk make him a photocopy; and had, 

21.3. made an inventory of the contents of the petition file. 
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22. As I requested of him, Rawlins then scanned and emailed me the 

memorandum and his handwritten inventory. 

23. Stunned by his discoveries, and particularly by the criminal depravity of the 

memorandum, I asked Rawlins to type his inventory and return to court to 

have the registrar check the contents of the petition file against it, item by 

item, and certify that it was true and complete. Rawlins did this the next 

day, and then scanned and emailed me his typed inventory, which a registry 

clerk had certified, after verifying it, by applying the court stamp. 

24. I don’t anticipate any dispute about the existence of the memorandum in the 

court file, because at my request Rawlins went back to court in August 2016 

to examine the file again, and found the memorandum still there – only, now 

it had been moved to the top of the documents in the file.  

25. Which shows that between Rawlins’ inspections of the file in April 2015, and 

after I’d mentioned the existence of this criminal evidence in other litigation 

against LASA, somebody had drawn the file from the registry, gone through 

it in search of the memorandum, picked it out, looked it over, and then 

replaced it, but at the top of the pile, out of its original order in the file in 

which Rawlins had found it in April 2015. 

26. Rawlins’ affidavit confirming all this will be put up with this complaint. 

27. To read the memorandum, magisterially condemning me and my petition, is 

to understand why the respondent concluded I was a personal and 

professional reprobate whose petition was fit only for the rubbish bin, and 

why he summarily dismissed it accordingly: 

27.1. It begins with a horrifying barrage of lying defamatory smears, to the 

effect that I’m a contemptible, base, stupid, irrationally stubborn and 
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deranged person who’s unfit to be an advocate, so as to wreck my 

credibility and distract from the merits of my petition before the 

respondent read it. 

27.2. It lies about ‘What [was] common cause’ at trial, namely that ‘the 

position for which his [sic: he] applied for [sic] was frozen due to 

budgetary constraints’, when in truth and in fact, this was LASA’s 

defence version which at all times had been centrally in dispute. After 

which misrepresentation, the memorandum ambiguously concedes, in 

as many words, that what had just been falsely asserted as ‘common 

cause’ was centrally in issue: ‘there is a dispute about the veracity of 

the decision to stop the process of appointment’. Indeed so, especially 

as LASA had repeatedly admitted before and at trial that no record 

whatsoever exists to show any such decision was ever duly taken – 

with its major adverse repercussions for specialist legal professional 

service delivery by LASA (a special repeatedly stated concern of the 

National Assembly), and its financial implications counted in millions 

of rands. 

27.3. And it repeatedly lies that my petition: 

27.3.1. ‘does not say in what respect the labour Court erred’ and ‘does 

not say in what respect the court a quo erred in dismissing his 

claim’, in other words disclosed no grounds for an appeal, 

whereas in truth and in fact, as is clear to any objective and 

judicious reader giving it an honest reading, it enumerated a 

host of clear, strong grounds; and, 

27.3.2. contained no more than unfounded ‘judgemental comments 

about the credibility of [LASA’s] employees’, whereas in truth 
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and in fact, as is clear to any objective and judicious reader 

giving it an honest reading, my petition precisely showed – 

with reference to LASA’s pleadings, interlocutory affidavits 

and records; to the trial record; and to categorical documentary 

proof of brazen perjury on two collateral points, elicited from 

LASA via PAIA after trial – that the evidence of LASA’s single 

witness, National Operations Executive Brian Nair, on whose 

oral evidence the judge relied, to the exclusion of the 

documentary record contradicting it, was perjured on all 

material scores. 

28. Since the memorandum is not only anonymous, undated and unsigned, but 

also unstamped, it evidently didn’t cross the registrar’s front desk before 

being placed in the file like any other court process. 

29. Unless the registrar or one of his clerks was complicit in the corruption, 

perhaps knowing the author of the memorandum, and agreed to do him the 

favour by irregularly slipping the memorandum into the court file without 

stamping it, the fact that the memorandum is unstamped means that 

someone at LASA with the motive, the power, the influence and the 

connections bypassed the registrar and his clerks and delivered the 

memorandum directly to the respondent. Who then, fortunately for me, 

forgot to remove it. 

30. I request that the Judicial Service Commission investigate who authored the 

memorandum and gave it to the respondent with the criminal intention of 

interfering in his decision of my petition, by poisoning him against me and 

my case and thereby defeating the ends of justice. The respondent will 

undoubtedly be able to identify him.  
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31. In its enquiry the Commission may find relevant the fact that of all the 

multifarious LASA records to which I sought access under PAIA in my 

persistent and thorough investigation of the true reason my recruitment had 

been aborted (revealed only after the trial), the only record mentioned 

obliquely in the memorandum is the minute of LASA’s Board meeting of 

31 August 2010, chaired by Mlambo JP: ‘There is a dispute about the 

veracity of the decision to stop the process of the appointment for which the 

petitioner had requested [the] recording of the board meeting.’  

32. LASA’s own records, annexed and marked up for clarity, expose and refute 

the outright lie told the respondent in the memorandum that ‘the position 

[I’d] applied for was frozen due to budgetary constraints’ and the lying 

insinuation that the Board had taken a ‘decision to stop the process of [my] 

appointment’ to the critical, top-deck Senior Litigator post for this reason.  

33. The minute of the Board meeting in question shows very differently, namely 

that the Board approved (annexure ‘H’) LASA executive management’s 

proposal to temporarily freeze recruitment only to some entry-level, lower 

criminal court public defender posts until the Department had paid over 

LASA’s outstanding OSD Phase 1 allocation for legal staff salary increases 

(annexure ‘J’) – a stunt, LASA’s witness Nair credibly explained at trial, 

contrived to spur the Department into paying, which it did, in short order: 

the additional funds were provided for in the National Medium Term Budget 

in October 2010 (annexure ‘K’) and paid in December 2010 (annexure ‘L’). 

34. The fact that the respondent confidently acted and relied on the 

memorandum to summarily dismiss my petition before all the papers were in 

shows that he knew and trusted its author.  
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35. It’s inconceivable that the respondent delegated a junior law clerk to read 

and decide my petition for him, and that the memorandum merely records 

the junior law clerk’s advice to him to dismiss it, because apart from being 

extraordinarily dishonest and hostile to me, which a junior law clerk would 

have had no motive to be, it’s an impeachable contravention of Article 9(c)(ii) 

of the Code to ‘shift the responsibility to ... decide a matter to another judge’, 

let alone to a junior law clerk. And LAC rule 4(7) entitled me to the 

evaluation and decision of my petition by three senior, experienced judges of 

appeal: ‘A petition must be considered by three judges of the court designated 

by the Judge President.’ And not by a junior law clerk. 

36. A second fact the Commission may find relevant in its enquiry as to the 

author of the criminal memorandum that perverted my petition is the 

high-toned attack it makes, yet again, in Mlambo JP’s familiar routine, on 

my personal and professional integrity: ‘The petitioner’s vulgar and insulting 

language is prevalent throughout his affidavits. Such conduct is 

unacceptable for a practising advocate. His vulgarity has clouded his mind 

[etc]’. 

37. The language of my petition doesn’t support this low charge, and indeed 

there are two clear indications that the respondent didn’t agree with it: 

37.1.1. Section 162(2) of the Labour Relations Act 66 of 1995 provides (my 

ellipses for relevance): 

 When deciding whether or not to order the payment of costs, the 

Labour Court may take into account –  

(a) ... 

(b) the conduct of the parties – 

 (i) in proceeding with … the matter before the Court; and 
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(ii) during the proceedings before the Court. 

But in dismissing my petition, and evidently finding no fault with my 

conduct in the way I worded it, the respondent made no order as to 

costs against me.  

37.1.2. Article 16 of the Code imposes a peremptory obligation on a judge 

‘with clear and reliable evidence of serious professional conduct ... on 

the part of a legal practitioner [to] inform the relevant professional 

body ... of such misconduct’ (my ellipses). Note 10 to the Code’s 

Preamble provides that the failure of a judge to report such 

misconduct itself constitutes ‘misconduct which will lead to 

disciplinary action’. But the respondent evidently found no 

misconduct by me in the manner in which I framed my petition, 

because he didn’t report me to my ‘relevant professional body’ for 

any. 

38. The trial judge found no fault with my interlocutory affidavits either. I 

pertinently asked him during the argument of my labour case whether he 

was minded to criticise my conduct and prosecution of my claim in any way, 

seeing as LASA had consistently claimed it damnable and sought punitive 

costs against me, in order that I might defend myself. He waved me away, 

and made no such finding in his judgment. Which shows he saw nothing 

remiss about the language of my affidavits, or pleadings, much less that it 

amounted to misconduct warranting a report to my ‘relevant professional 

body’. And which means that, like the respondent, he also found my 

affidavits entirely proper – contrary to the lie told by the author of the 

memorandum that my ‘vulgar and insulting language is prevalent 

throughout his affidavits. Such conduct is unacceptable for a practising 

advocate.’  
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39. In my First Complaint against Mlambo JP, I document several previous 

instances of his similar, baseless, low-kicking, ad hominem attacks on my 

personal and professional integrity.  

40. Judges call such a consistent pattern of distinct, characteristic conduct 

‘similar fact evidence’ to establish the identity of criminal perpetrators. 

Signed at Mtunzini on 15 June 2017.  

ANTHONY BRINK 

Signed before me at Mtunzini on 15 June 2017 by the deponent who has 

acknowledged that he knows and understands the contents of this affidavit and 

affirms its contents to be true to the best of his knowledge and belief.  

COMMISSIONER OF OATHS 

Name:  

Address:  

Capacity:  
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IN THE LABOUR APPEAL COURT OF SOUTH AFRICA 

Case Number DA21/14 

In the matter between:-

ANTHONY ROBIN BRINK Petitioner 

and 

LEGAL AID SOUTH AFRICA Respondent 

RESPONDENT'S ANSWERING AFFIDAVIT TO THE APPLICANT'S 
PETITION 

I, the undersigned, 

THEMBILE VUYO MTATI 

do hereby make oath and state that:-

1. 1.1 I am an adult male person employed a Corporate Services 

Executive in the employ of the Respondent with my principal 

address at 29 De Beer Street, Braamfontein, Johannesburg. 

/('! 
7-C !lfj' 
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102.3. The Respondent also disapproves of the condescending 

manner and blackmail which characterizes this application and 

the Judges of this court. 

CONCLUSION 

103. I submit that the Petitioner has failed to demonstrate the material aspect 

upon which this honourable court could upset the decision of the court a 

quo. 

104. Accordingly, the Respondent prays that the above court dismiss this 

Petition with costs. 

I certify that the deponent has acknowledged that he knows and 

understands the contents of this affidavit that was signed and sworn to, 

before me, at Johannesburg on this the 22nd January 2015. The regulations 

contained in the Government Notice No. 1258 dated 21st July 1972 (as 

amended) and Government Notice No. 1648 dated 19th August 1977 (as 

amended) having been complied with. 

COMMISSIONER OF OATHS 

ZANELE CHAUKE 
COMMISSIONER OF OATHS 

PRACTISING ATTORNEY RSA 
?th FLOOR BRAAMFONTEIN CENTRE 

23 JORISSEN STREET 
TELEPHONE (011) 403-2765 
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IN THE LABOUR APPEAL COURT OF SOUTH AFRICA  

ON PETITION 

Case no: DA21/14            

In re case no: D529/11 

In the matter between  

ANTHONY ROBIN BRINK                                                                                                         Petitioner 

and 

LEGAL AID SOUTH AFRICA                                                                                                  Respondent 

___________________________________________________________________________ 

NOTICE OF OBJECTION TO RESPONDENT’S OPPOSING AFFIDAVIT   

___________________________________________________________________________ 

To: Judge President Basheer Waglay, Labour and Labour Appeal Courts of South Africa, and 

to the judges designated to consider the petition. 

And to: Legal Aid South Africa 

c/o Durban Justice Centre 

332 Anton Lembede Street 

Durban 

(Mr Ngcamu)  

 

The petitioner, Anthony Robin Brink, hereby notes his objection to the respondent’s 

opposing affidavit on the grounds that: 

 it is out of time and non-compliant with Labour Appeal Court rule 4(6);  

 comprises hearsay on all material points, unconfirmed and uncorroborated by the 

respondent’s National Operations Executive and Chief Executive Officer directly 

involved in and having personal knowledge of the case; 

 repeatedly contradicts the respondent’s own case at trial, and in its pleadings, 

interlocutory affidavits, reports and correspondence;  

 contains novel false claims not made at trial and in the respondent’s pleadings, 

interlocutory affidavits, reports and correspondence; 

E
G



2 
 

 conflates unrelated and irrelevant facts and issues in a new manner at odds with the 

respondent’s case at trial;   

 is dishonest, misleading, and shot through with demonstrable perjury;  

 employs red herrings to distract from the documented, objective facts inconsistent 

with and destructive of the defence version, which hard facts summarised in the 

petition the respondent entirely avoids answering;  

 falsely disputes the trial court’s finding that the respondent’s single witness was shown 

to be repeatedly mendacious in his evidence; and further falsely disputes the 

petitioner’s exact quotation of the judge’s language in making this finding; and, 

 repeatedly resorts to meretricious displays of high-toned indignation, baseless attacks 

on the petitioner’s personal and professional integrity, obloquy, and derision to 

prejudice the court against the petitioner and to distract from the merits of his case 

and the gravity of his contentions, particularly apropos the misconduct, on the record, 

of the respondent’s Board chairperson Mlambo JP in the matter,  

– all intended to pervert the just decision of the petition on an appraisal of the objectively 

established facts, and all precisely identified in the petitioner’s supporting affidavit to 

follow.   

Signed at Eshowe on 27 January 2015 

ANTHONY ROBIN BRINK 

PETITIONER 

1 Boast Street, Eshowe, KwaZulu-Natal 

Telefax: 086 672 0776 
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