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 IN THE HIGH COURT OF SOUTH AFRICA
KWAZULU-NATAL DIVISION, PIETERMARITZBURG
       Case no: 12124/16
In the matter between:
LEGAL AID SOUTH AFRICA                               Applicant
and
ANTHONY ROBIN BRINK                                   Respondent
___________________________________________________________________________
RESPONDENT’S HEADS OF ARGUMENT: STRIKE-OUT APPLICATION
___________________________________________________________________________
1. It will be apparent to this court from the whole of my answering affidavit (p424ff) that ultimately: 
This case concerns the probity of a senior public office bearer and implicates overarching constitutional values of accountability, openness and responsiveness.25
25. City of Cape Town v South African National Roads Authority Limited & others 2015 (3) SA 386 (SCA) at paras 16-18; Economic Freedom Fighters v Speaker of the National Assembly & others; Democratic Alliance v Speaker of the National Assembly & others 2016 (3) SA 580 (CC) para 1.
So the Supreme Court of Appeal (‘SCA’) put it in paragraph 27 of its judgment in Maharaj & others v Mandag Centre of Investigative Journalism NPC & others (844/2016) [2017] ZASCA 138, recently decided on 29 September 2017.
2. Equally appositely to the instant case, the SCA observed in its next paragraph 28 (my ellipses for relevance):
The matter raises serious allegations of corruption and mismanagement of public funds. In Glenister v President of South Africa & others27 the Constitutional Court said of corruption that it ... has become a scourge in our country ... It undermines the ability of government to meet its commitment to ... deliver on ... social and economic rights guaranteed in our Bill of Rights.’29 
27. Glenister v President of the Republic of South Africa & others 2011 (3) SA 347 (CC).
29. Ibid para 57. 
3. The principal ‘senior public office bearer’ in the instant case, whose ‘probity’ I impeach in my answering affidavit and in eight capital complaints to the Judicial Service Commission bundled as annexure ‘C’ to my supplementary affidavit (Volume 2: ‘JSC Complaints Bundle’), is the chairperson of the Board of Directors of Legal Aid South Africa (‘LASA’), Dunstan Mlambo JP. (See answering affidavit (‘AA’), para 104, p467; para 111(b), p470; paras 180–8, p488–90; paras 256–95, p513–24; para 388, p546–7; para 426, p558; paras 443–4, p570–1; para 493, p581; paras 494–6, p582; para 504, p584; para 506, p585; para 519, p587; paras 550–5, p596–8; paras 560–6, p598–9; para 600–8, p605–7; para 628–36, p612–14; para 646, p616; para 649, p617; para 667, p620–1; para 679, p624–5; para 684, p632; para 686–92, p632–4; and paras 931–2, p684.) 
4. My answering affidavit likewise demonstrates the lack of probity of several of the applicant’s national management executives.
5. Concerning such senior public servants, the SCA reminded us once again in Maharaj, para 38:
As Nugent JA put it ‘[t]ruth and deceipt know no status [or occupation].* One expects integrity from high office but experience shows that at times it is not there.’43 
43. The Public Protector v Mail & Guardian Ltd 2011 (4) SA 420 (SCA) para 5.
(*Ponnen JA, writing for the court, omitted Nugent JA’s further two words I’ve bracketed here.) 
6. Commencing with an overview in paragraph 4 (p425–31), my answering affidavit presents the evidence I’ve gathered to date that the applicant (‘LASA’) is seriously corrupt in multiple respects: rampant lawlessness, abuse of power, flouting of internal regulations, procedural and ethical recruitment corruption, the breakdown and failure of proper corporate governance and oversight, unlawful financial irregularity involving many millions of rands, contempt for constitutional information transparency obligations, illegal suppression of incriminating records and abuse of legal process to that end, and a generally debased, trickle-down culture of casual mendacity, perjury, and false reporting to the Minister, and to the National Assembly (a crime).
7. ‘There can be no gainsaying’, therefore, that my allegations in my answering affidavit, mostly referenced to records in black and white, in which I describe the pervasive systemic institutional corruption and malfeasance that I’ve uncovered at LASA, ‘raise matters of profound public importance’ (Maharaj, para 5). 
8. More especially because I show that Board chairperson Mlambo JP and LASA’s top management executives are directly involved in it.
9. LASA wants ‘the whole of Brink’s answering papers ... the whole of the answering affidavit ... his entire answering affidavit, including the annexures thereto ... struck out in its entirety’ (replying affidavit (‘RA’), paras 8, 11 and 12, p1389–91), because, LASA claims, ‘read as a whole’ it’s ‘vexatious, scandalous’ and an ‘abuse ... of the Courts’ (RA, para 3, p1384), ‘replete with personal attacks and defamatory material against various officials of the applicant, various members of the judiciary and constitutional institutions’ (RA, para 4, p1384). 
10. In the words of the SCA in paragraph 15 of Maharaj: ‘The strike out application is staggering in its breadth.’ By applying to have the whole of my affidavit excluded, LASA ‘seeks to preclude’ me (ibid) from being heard by this court at all, and from answering its case; which is to say, LASA wants me deprived of my ordinary right of access to the courts under section 34 of the Constitution, without a hearing.
11. Section 2(b) of the Vexatious Proceedings Act, 1956, on which LASA relies, however, requires that I be given a ‘hearing ... or ... an opportunity of being heard’ before this court may consider limiting my right to litigate.
12. In the alternative, LASA wants removed from this court’s consideration ‘virtually every reference’ (per Maharaj, para 15) to the corruption and gross malfeasance I report in my affidavit. LASA’s objections to these specific references are listed in its annexure ‘RA1’ (p1405–09), with more to come maybe (RA, para13, p1393).
13. LASA claims that my affidavit is ‘argumentative and irrelevant’ (RA, para 9, p1389) because it revisits the underlying dispute arising from its failure, covered by any number of chopping and changing, childishly false internally contradictory and objectively contradicted excuses (e.g. ‘due to the recession’; due to ‘recruitment challenges’; due to the need first for ‘a retired judge’ to first urgently audit LASA’s six incumbent Senior Litigators for their professional competence; etc), to appoint me to its still vacant, still budgeted, and still funded top specialist legal professional post in the province, its Senior Litigator post at Pietermaritzburg (‘the post’) for which I was selected and recommended by the unanimous vote of a selection panel in November 2009 following the interviews it duly held for it – at which I unexpectedly beat out my rival applicant for the post: a former long‑time acting judge and LASA Board chairperson Mlambo JP’s judicial colleague for about six years in the Labour Court, which he headed at the time. (See AA, para 91, p462–3; paras150–2, p478–9; para 300, p525; para 307, p527; paras 471–2, p577; para 503, p584; paras 552–3, p597; paras 586–96, p603–5; para 755, p649–50.)
14. Since LASA itself traversed the background to the case in its founding affidavit (its objectively demonstrably false version of it), this necessitated my comprehensive answer and refutation in my answering affidavit of all the lies it told this court (and other courts and other authorities) about this in all their dull and ridiculous contradictory variety – exposed and refuted, as I show, by the cold print of the records I put up.
15. On the question of relevance, the SCA (Ponnen JA writing) remarked in paragraph 19 of Maharaj, again very appositely to the instant case:
I have considerable difficulty in appreciating on what basis the factual narrative sought to be excluded by the appellants can be characterised as irrelevant. It is part of the historical background and appears quite useful for a proper understanding of the matter. The averments are clearly relevant in assessing whether or not the M&G was justified in its decision to launch the proceedings to review and set aside the decision of the NDPP. “They cannot properly be said to fall within the ordinary meaning of what the Oxford Dictionary describes as irrelevant matter: allegations which do not apply to the matter in hand or which do not contribute one way or another to a decision of such matter”.16 
16. Per Mahomed CJ, Beinash v Wixley 1997 (3) SA 721 (SCA) at 733E.
16. In addition to answering and refuting LASA’s case in its founding papers to prevent me accessing its records, by having me banned as a vexatious litigant, my affidavit necessarily sets out the ‘historical background ... useful for a proper understanding of the matter’ (Maharaj, para 19). 
17. For this reason, ‘The averments are clearly relevant in assessing whether or not’ (ibid) I’ve demonstrated myself to be a vexatious litigant, as LASA charges, in exercising my fundamental right to information entrenched by section 32(1)(a) of the Constitution, by requesting access to its records under the Promotion of Access to Information Act 2 of 2000 (‘PAIA’), before and after an unsuccessful action (because it was incorrectly founded) that I brought against LASA in the Labour Court in 2011, and then by:
17.1. making five applications to the Magistrate’s Court to compel its delivery of illegally and unconstitutionally refused records, duly requested in 2013–15 after the trial of the said labour action – which five applications, set down together, LASA opposed all the way to trial and then totally conceded in court at the point of argument in February 2016, by agreeing to surrender every one of the records requested or to certify on oath those that don’t exist;
17.2. returning to the Magistrate’s Court under the default clause of the settlement agreement to compel LASA’s full and proper compliance with its constitutional transparency obligations implicitly conceded and expressly undertaken in the agreement, when it failed to honour them fully and properly;
17.3. suing LASA in this court to compel its compliance with two subsequent PAIA requests made in August 2016, illegally refused on the same bogus grounds, inter alia, that it had just abandoned in February, namely that my requests were ‘manifestly frivolous and vexatious’, despite their serious purposes which I’d expressly stated, one of which requests was specifically contemplated in the said settlement agreement, and the other was for cost vouchers reflecting the vast wasted expense LASA incurred in insupportably opposing:
17.1.1 my five applications to compel its compliance with my PAIA requests of 2013–15; and,
17.1.2 my application under the default clause of the settlement agreement to compel full and proper performance by LASA of its obligations under it. 
17.4. And stating my intention to return to the Labour Court on a future date, armed with the withheld documents to be disgorged by court order – plus others already obtained after the trial of my claim for my instatement to the post, mostly after suing for them – with an application for orders rescinding the judgment dismissing my claim to my appointment and reopening the case on fresh pleadings, on the grounds that LASA’s financial insufficiency defence for not appointing me was clearly a fraud on the court, and that the real reason I wasn’t appointed – the illegally concealed evidence of which I finally forced to the surface in April 2016 by suing for it – was simple recruitment corruption (and not unfair discrimination as I’d wrongly apprehended and pleaded).
18. As for my other litigation against LASA – my labour claim and my interdict application in this court – no judge even suggested, let alone found, that any of it was vexatious.
19. LASA also wants struck out my crucially relevant draft ‘Special Report’ to the South African Human Rights Commission (‘SAHRC’) on its shocking PAIA delinquency since 2010 (it’s annexure ‘A’ to my answering affidavit, p696ff), falsely claiming it to be ‘irrelevant and argumentative’ (RA, para 9, p1389). 
20. It’s clear from its face, however, that in truth my ‘Special Report’ presents a highly relevant factual history of LASA’s persistent, scandalous failure to comply with its constitutional information transparency obligations from the time I began testing and challenging the lies its top executives told me in 2010 about why my appointment had silently been aborted off the record ‘due to the recession’, ‘immediately’ (I’m quoting LASA) after my successful interview for the post. 
21. It records LASA’s repeated, deceptively false annual reporting of its handling of my PAIA requests to conceal its persistent illegal, unconstitutional refusals of them from the National Assembly, so as to defeat the latter’s constitutional oversight function over LASA, and to avoid being held to account for this. 
22. Worst of all, my ‘Special Report’ details Board chairperson Mlambo JP’s persistent and repeated collusion in and connivance at CEO and information officer Vidhu Vedalankar’s illegal and unconstitutional refusals of my first two PAIA requests, and his false ‘confidential’ reporting to the Minister of Justice and Constitutional Development (as he was then called), and then to the Portfolio Committee for that Department (a crime), to successfully pervert their independent enquiries instituted at my instance into Vedalankar’s persistent violation of my fundamental right to information in the democratic era. As said, Mlambo JP’s impeachable misconduct in this regard is currently before the Judicial Service Commission. (See complaints 2–7 in the ‘JSC Complaints Bundle’, Volume 2 of my supplementary affidavit.)
23. The appalling facts set out in my ‘Special Report’, finely referenced to the records, are beyond honest, intelligent dispute, and LASA can’t and doesn’t dispute them. Indeed, as paragraphs 25–7 of my supplementary affidavit record, my report spurred the SAHRC to again investigate LASA, and to again report it to the National Assembly this year ‘as an example of the failure of public bodies in general to comply with their PAIA obligations’ – per SAHRC chairperson Adv Bongani Majola’s letter to me of 7 June 2017 (annexure ‘J’ to my supplementary affidavit).
24. It’s against the history of LASA’s ongoing illegal, determined refusal to open its books on lawful request, in contempt of its constitutional information transparency obligations in our open democracy, and its deceptively false annual reporting to conceal this from the National Assembly year after year, closely detailed in my ‘Special Report’, that the perversity and monstrosity of this strike-out application, on top of its vexatious litigant application, becomes especially clear – LASA’s final stunt, after so much illegal obstruction and delay, to block my access to its public records, requested in the course of my investigation of high-level systemic corruption at LASA, using PAIA as my basic tool in this project, in the exercise of my constitutional right to information.
25. Since my answering affidavit levels the most serious charges against LASA’s top officers – including of criminal misconduct; including against its chairperson, a judge president, on multiple scores – the most thorough substantiation of my charges was absolutely necessary. In paragraph 17 of Maharaj, the SCA explained why:
It is true that in certain cases more especially in those in which charges of criminal or immoral conduct are made, it has repeatedly been said that such charges must be proved by the “clearest” evidence or “clear and satisfactory” evidence or “clear and convincing” evidence, or some similar phrase. There is not, however, in truth any variation in the standard of proof required in such cases. The requirement is still proof sufficient to carry conviction to a reasonable mind, but the reasonable mind is not so easily convinced in such cases because in a civilised community there are moral and legal sanctions against immoral and criminal conduct and consequently probabilities against such conduct are stronger than they are against conduct which is not immoral or criminal. 
26. By dishonestly mischaracterising my answering affidavit as ‘scandalous and vexatious’, LASA has avoided dealing with the evidence I present of serious pervasive corruption and malfeasance in the organisation that I’ve uncovered to date, naming its top officers involved in it as I go – in the course of which I show that my use of PAIA to further investigate and further expose this has been, and remains, entirely serious and bona fide. And by not replying to my extraordinarily serious complaints about this scandal, LASA leaves my shocking case unanswered. 
27. In light of these considerations, LASA’s application to strike out the whole of my answering affidavit, or any part of it, is unsustainable and I ask that it be dismissed.
Dated at Mtunzini on 16 October 2017
ANTHONY BRINK
RESPONDENT
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